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Court of Appeals of the District of Columbia. 


No. 4266 


Joseph Wheless, Appellant, 
vs. 

Andrew W. Mellon, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 42690. 

Joseph Wheless, Complainant, 
versus 

Andrew \V. Mellon, as Secretary of the Treasury of the United 
States; John W. Weeks, as Secretary of War; Curtis D. Wilbur, 
as Secretary of the Navy, and Frank T. Hines, as Director of the 
United States Veterans Bureau, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to-wit: 
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1 Bill 

Filed June 5, 1924. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 42690. 

Joseph Wheless, Complainant, 
versus 

Andrew W. Mellon, as Secretary of the Treasury of the United 
States; John W. Weeks, as Secretary of War; Curtis D. Wilbur, 
as Secretary of the Navy, and Frank T. Hines, as Director of the 
United States Veterans Bureau, Defendants. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

I. Complainant states that he is a citizen of the United States, 
and a citizen of the State of New York, residing in the City and 
County of New York; that he is a veteran of the late so-called World 
War, in which he held a Commission and served as Major, Judge 
Advocate, being honorably discharged from such service; that he 
is a taxpayer to the United States, paying and being liable this 
year and in the future to pay a modest Federal income tax and 
other taxes of the United States; and he brings this action for him¬ 
self and on behalf of all other persons qualifying as entitled to sue, 
who may join in this action and share in the expenses of the same. 
IT. That the defendant Andrew W. Mellon holds the office and 
exercises the functions of Secretary of the Treasury of the 

2 United States; the defendant John W. Weeks holds the office 
and exercises the functions of Secretary of War; the de¬ 
fendant Curtis I). Wilbur holds the office and exercises the functions 
of Secretary of the Navy; and the defendant Frank T. Hines holds 
the office and exercises the functions of Director of the United States 
Veterans Bureau; that all of said defendants hold their respective 
offices by virtue of due appointment and qualification, and are here 
sued in their respective official capacities; that each and all of them 
reside in and are residents and inhabitants of the District of Co¬ 
lumbia, wherein they exercise the duties of their respective offices. 

III. That on or about the 19th day of May, 1924, the Congress 
of the United States assumed to enact and did, over the veto of the 
President of the United States, enact, a certain Act entitled “An 
Act to provide Adjusted Compensation for Veterans of the World 
War, and for other purposes,” the said Act being designated in its 
caption “Public—No. 120—68th Congress, II. R. 7959,” and by 
its Section 1 is designated to be cited as the “World War Adjusted 
Compensation Act,” and the said Act is hereinafter referred to and 
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called the Adjusted Compensation Act; and the said Act is now in 
force and effect as a pretended public law of the United States. 

IV. That the United States became a party belligerent to the 
said so-called World War by Act of Congress passed on the 6tli day 
of April, 1917, and so continued to be actively at war until the 

11th day of November, 1918, and for some legal effects con- 

3 tinued in a technical state of war for some time thereafter, 
until definitive treaties of peace were signed. 

V. That between the dates above stated, there were enlisted or 
enrolled or inducted into the military and naval service- of the 
United States, including the Marine Crops and sundry other corps 
and branches in said services, and both by voluntary enlistment 
and by draft, an aggregate of over five million persons, who consti¬ 
tuted the military and naval forces of the United States engaged in 
the said World War; the great majority of whom, estimated at over 
four million persons, would be the beneficiaries of the individually 
petty dole of pretended “adjusted compensation” which is provided 
to be paid out in petty cash payments and in futurity expectations 
under the guise of “adjusted service certificates” of insurance realiz¬ 
able after 20 years or upon the death of the holder, under the term 
of the so-called Adjusted Compensation Act. 

YI. That at the time of the entry of the United States into said 
World War, and at all the times when all of the said persons entered 
into the military and naval service- of the United States, there 
existed and were in force and effect certain public laws of the United 
States, duly and previously enacted by the Congress, which fixed 
the rates and terms of pay and compensation which all persons in 
or entering into the various grades and branches of such service 
were by law entitled to receive for their respective service; 

4 and by the act of entering into said service all such persons 
assumed a contractual relation with the Government of the 

United States, whereby the several amounts in money and in other 
forms and terms of compensation as fixed by such statutes became and 
were the full measure of pay and compensation to which such per¬ 
sons were legally entitled and which they might expect lawfully to 
receive in full payment and compensation for their respective serv¬ 
ices in the Army and Navy and other allied branches of war service 
to their country. 

VII. That in addition to the prescribed rates of cash pay and of 
allowances of rations and quarters fixed by law in payment of such 
services, the Act of Congress of September 2, 1914, Chapter 293, as 
amended by the Act of October 6, 1917, Chapter 105, and by the 
Act of June 25, 1918, Chapter 104, and other Acts amendatory 
thereof, provided elaborate and very liberal terms of additional 
benefits for persons in the military and naval services, by special 
monetary payments in case of death or disability in service, and by 
compulsory insurance of all such persons, it being provided or in¬ 
tended that such benefits should be in lieu and stead of all kinds 
of bounties, pensions, bonuses and gratuities; and such Law became 
and was an integral feature of the scheme of pay and compensation 
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for service for all persons in such services and formed a part of the 
contractual relations with respect to pay and compensation entered 
into and existing between such persons and the Government created 
bv the act of their enlistment or induction into such services; 

5 and under the terms of said Acts and of the resulting con¬ 
tractual relations, many hundreds of millions of dollars have 

been paid to those entitled to such compensation and insurance, 
and some billions of dollars of such Government insurance is yet 
outstanding and in force in their favor, which the Government will 
eventually have to pay to the holders; all the foregoing payments 
and obligations of the Government being in full performance of the 
full measure of pay and compensation to which all such persons 
were and are entitled under the existing laws by virtue of their en¬ 
listment or service contracts with the United States; and the said 
Government has thus fully discharged all its lawful and contract 
obligations to all such persons, and was and is under no other or 
further obligation, legal, equitable, or moral, to make any other or 
further monetary pay or compensation to any of such persons on 
account or by reason of their said services. All of such persons 
long previously, and since the termination of said War, have been 
and are now separated from such military or naval or other service 
to the United States, by honorable discharge and release from such 
service, and their services have been fully paid and compensated 
by the United States under the law and according to their respective 
contracts, so that nothing remained or is due to any of such persons 
bv the United States. 

Y1II. Not only were the full terms of obligation for pay and com¬ 
pensation of all persons in the military and naval services fixed by 
the pre-existing laws and resultant service contracts, but at all the 
times of the enlistment or induction of all such persons into such 
services, there existed and was and yet is in full force and 

6 effect a statute or public law of the United States, the same 
being known as the Act of September *2, 11)14, Chapter 203, 

which in its Section 312 expressly declared and enacted: 

“Sec. 312. The laws providing for gratuities or payments in the 
event of death in the service, and existing pension laws, shall not be 
applicable after the enactment of this amendment, to persons now 
in or hereafter entering the military or naval service, or to their 
widows, children or their dependents, except in so far as rights 
under anv such law have heretofore accrued.” 

The foregoing Section 31was thereafter amended and continued 
in force by the Act of Congress of October 6, 1917, Chapter 105, 
Section 2, so as to read, after the word “amendment,” to wit: “to 
any person in the active military or naval service on the 6th day of 
October, 1917, or who thereafter entered the military • or naval 
service,” and thence continuing in the words of the original text of 
Sec. 314 to the end of said Section 2. 

It was also enacted in the Act of Congress of May 18, 1917, Chap¬ 
ter 15, known as the Selective Draft Act, in Section 3 thereof: 
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“No bounty shall bo paid to induce any person to enlist in the 
military service of the United States.” 


These several enactments of the Congress all in force and effect 
at the times of the contractual engagements of the persons entering 
into the aforesaid services, clear!v declared and established, as the 
wholesome public policy of the United States, tire discontinuance 
and abandonment, for then and the future, of the previous policy, 
much abused in practice and discredited in public opinion, 

7 of granting wholesale gratuities, bounties, bonuses and special 
rewards out of the public moneys to private persons who had 

been in the military or naval service, as a sort of gratification for the 
performance of public duties in patriotic service in time of war. 

IX. Notwithstanding the legal fact that the Government of the 
United States has fully and completely, as aforesaid, met and per¬ 
formed all its legal and contractual obligations to all persons hereto¬ 
fore in its military or naval service in said War, and thus stands 
discharged and fully acquit- of all debts and obligations to them or 
any of them on account of or by reason of their said sendees, the 
Congress of the United States, bv the enactment of the said so-called 
“Adjusted Compensation Act” of May 19, 1924, has pretended, and 
assumed and undertaken to attempt to create and recognize a wholly 
new, novel, and non-existent del t or obligation on the part of the 
United States to a favored portion of such persons formerly in its 
military and naval sendee but now discharged therefrom fully paid, 
and has enacted the payment to them severally of pittances of public 
money which in the aggregate amount to several billions of dollar's 
of tax-raised public money, all in favor of a relatively small and 
preferred class within a somewhat larger but still relatively small 
class of persons among the total population of the United States, and 
without a shadow of legal or moral obligation on the part of the 
Government or people of the United States, and contrary to the 
established public policy, the laws and the Constitution of the 
United States. 

8 X. The said so-called “Adjusted Compensation Act,” in 
its Section numbered 201, provides for what it terms “adjusted 

service credit” in favor of a discriminated portion of the persons 
formerly in the military and naval forces of the United States be¬ 
tween April 5, 1917 and July 1, 1919, by discounting the first 60 
days of such service, and providing a so-called “service credit” to 
those in whose favor the discrimination is made, at the rate of $1.00 
a day for those who did “home service” and $1.25 a day for those 
who performed “oversea service,” but providing that the “credit” for 
the “home service” group should not exceed $500 and the “credit” 
for the “oversea service” group should not exceed $625.00, in the 
aggregate or total. By its Sec. 301 the said Act further provides 
that each of the persons favored by it out of those formerly in the 
said services, shall be entitled to receive “adjusted service pay” in the 
petty cash sum of $50.00 or less, according to the brevity of his 
time of sendee, or to receive a so-called “adjusted service certificate” 
representing sums greater than $50.00, such “adjusted service cer- 
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tificates” being in effect certificates of insurance payable in 20 years 
or upon death of the holder of such certificate. 

XL The said so-called “Adjusted Compensation Act” is illegal 
and void in its entirety as unjust, illegal and unreasonable class legis¬ 
lation in favor of a small class of the people of the United States; 
and is further obnoxious and void in that its pretended “adjusted 
compensation” is not granted to all persons in the class it 
9 seeks to favor, but by its Sec. 202 it creates an unfair and un¬ 
reasonable discrimination against a large portion of such 
former service persons, by providing that its pretended benefits shall 
not be shared by or paid to any commissioned officer above the grade 
of captain in the Army or Marine Corps, lieutenant in the Navy, and 
a long series of other persons formerly in various branches of the 
same services, as set out in subdivisions “a” to inclusive, of said 
Section 202, and numbering probably some hundreds of thousands 
of such persons in the aggregate, whose services may be assumed 
to have been as faithful, patriotic and perilous as those of many 
others who are discriminatingly made beneficiaries of the illegal and 
unconstitutional gratuities of the said Act, many of such discrimina¬ 
tions being left by said Act to be determined and applied by the 
arbitrary action of officials designated to carry out the provisions of 
the said Act. 


XII. The said so-called “Adjusted Compensation Act” is an en¬ 
actment in excess of the constitutional powers of the Congress to 
enact, and is therefore unconstitutional, null and void, in that it 
purports and pretends to recognize and pay a pretended debt of the 
United States where no such debt or no legal, equitable or moral 
obligation of the United States exists; and in that it seeks to pay 
money raised by taxation and the public funds of the United States 
to a small class of private persons without any valid consideration, in 
contravention of the powers granted to the said Congress by the Con¬ 
stitution of the United States, and particularly in violation of 

10 the powers expressly granted in Article I, Section 8 of the said 
Constitution, which provides that Congress shall have power 
to lay and collect taxes, duties, imposts and excises, for the purpose 
only to pay the debts and provide for the common defence and gen¬ 
eral welfare of the United States, and by necessary implication from 
this grant the Congress is forbidden to raise and pay out money by 
taxation for purposes other than those specified, and is prohibited 
from paying out such money for private purposes, or as gifts or 
gratuities or in pretended payment of debts which have no valid 
existence in law or fact. 

XIII. The pretended “adjusted compensation,” and the pretended 
“adjusted service credits” and “adjusted service certificates” pro¬ 
vided by the said so-called “Adjusted Compensation Act” are wholly 
fictitious and unreal and have no existence in fact or in law; all the 
said former sendee men having been paid and compensated in full 
upon discharge from the service of the United States, no further 
debt or indebtedness of the United States to them existed, no further 
pay or compensation was due to them, consequently there was noth¬ 
ing by way of compensation to “adjust” and nothing capable of “ad- 
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justment”; and the said so-called “Adjusted Compensation Act” il¬ 
legally seeks to set up a fictitious debt for compensation for the pur¬ 
pose of then doling out the public money in pretended “adjustment” 
of such fictitious and non-existent “debt,” and thus creates a pure 
gratuity and gift of money unlawfully raised by taxation, contrary 
to the powers and prohibitions of the Constitution of the United 
States. 

11 XIV. The said Act further provides, among other things, 
that the persons seeking to take advantage of its gratuities 

shall make applications for payment to the defendants Secretary of 
War and Secretary of the Navy, respectively, according to the branch 
of service in which they served; that these officials shall transmit all 
such applications as may be deemed valid to the defendant Director 
of the United States Veterans Bureau, and that such defendant 
Director shall proceed to extend to such applicants the benefits pro¬ 
vided by said Act, in cash or certificates, as the case may be. 

The said Act further imposes the duty upon the defendant Di¬ 
rector to prepare and publish as soon as possible after the enactment 
of the same, pamphlets containing a digest and explanation of said 
Act and other information for the use of applicants; and that the 
defendants Secretaries of War and Navy shall immediately ascertain 
the names and records of the several millions of persons who would 
he entitled to the benefits of said Act and the amounts they are en¬ 
titled to receive in such “adjusted service credits"—such findings 
not to be subject to review by the General Accounting Office—and 
that payments made by the disbursing officers of the said Veterans 
Bureau in accordance with such findings shall be passed to the credit 
of such applicants. 

The said Act further provides that the above-named three de¬ 
fendants and any officer charged with any function under said Act, 
shall make and publish such Regulation, not inconsistent with said 
Act, as may be necessary to the efficient administration of their 

12 several functions; and all officers charged with any duties 
under said Act shall make full and printed reports to Congress 

in each and every year, as to his administration thereof. 

The payments of pretended “adjusted compensation” under the 
terms of the said Act will amount to several billion dollars, and the 
costs and expenses of administering the many details of the same, 
including the necessary employment and payment of thousands of 
extra clerical help, printing, mailing costs, and other items innu¬ 
merable, will amount to many millions of dollars, all without war¬ 
rant of law and contrary to the Constitution. 

XV. The said Act further provides that the defendant Secretary 
of the Treasury shall be the custodian and have control of a cer¬ 
tain fund by said Act created in the Treasury of the United States, 
and known as “The Adjusted Sendee Certificate Fund”, to be financed 
bv annual appropriations of many hundreds of millions of dollars 
over a period of twenty years, for the eventual payment of such 
insurance certificates: and that said Secretary shall invest and rein¬ 
vest the said funds in interest-bearing obligations of the United States, 
all the amounts in the said Fund, to be available for payment by 


8 


JOSEPH W1IELESS VS. 


the defendant Director of the several forms of gratuitous and un¬ 
lawful payments provided in the said Act to its several beneficiaries. 

The said Act further provides, in its Section 701, for the unwar¬ 
ranted expenditure of practically unlimited sums for all kinds of 
extra officers and employes made necessary in the administration 
of said Act, and for innumerable expenses of supplies and 

13 equipment and for undefined other “contingent and miscel¬ 
laneous expenses”, to he appropriated by the Congress from 

time to time, and in the aggregate amounting to undetermined 
millions of dollars, all without warrant of valid law and contrary 
to the Constitution, the said Act purporting to authorize them being- 
invalid and void. 

The premises considered, complainant prays that due process be 
issued out of this Court, returnable at an early rule day, requiring the 
defendants to severally appear and plead hereto; that a temporary 
restraining order or injunction issue upon due notice and hearing, 
enjoining and restraining the said defendants severally, and all their 
subordinates, employes, agents and persons associated with them in 
the performance of their several functions and in the attempted com¬ 
pliance with the terms of the said “Adjusted Compensation Act”, 
from doing or performing or attempting to do or perform any of the 
acts and duties imposed upon them by the said Act as above enu¬ 
merated or otherwise embraced within its terms; that on the final 
hearing of this action the said Act be declared to be unconstitutional, 
null and void, and the said injunction be made permanent; and for 
such other, further and different relief as to Complainant in equity 
and good conscience may belong. 

JOSEPH W HE LESS, 

Attorney pro sc, No. 115 Broadway, New York City. 

14 State of New York, 

New York County, ss: 

Joseph Wheless, being first duly sworn, on his oath says that he 
is the complainant in the foregoing bill of complaint; that he has 
read the same and knows the contents thereof, and that the same 
and the allegations therein contained are true to the best of his 
knowledge, information and belief. 

JOSEPH WHELESS. 

Sworn to & subscribed before me this 4th day of June, 1924. 

MORRIS SCHNEIDE, 

Notary Public, Kings Co. 

Cert, filed in N. Y. Co. 

Motion to Dismiss Bill of Complaint. 

Filed June 17, 1924. 

******* 

Now comes the defendants, Andrew' W. Mellon, as Secretary of 
the Treasury of the United States, John W. Weeks, as Secretary of 
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War, Curtis D. Wilbur, as Secretary of the Navy, and Frank T. 
Hines, as Director of the United States Veterans Bureau, by and 
through their attorney, Peyton Gordon, United States Attorney in 
and for the District of Columbia, and move to dismiss the bill of 
complaint herein, on the following grounds: 

(1) The said bill of complaint alleges no facts which if true 
would entitle plaintiff to the relief prayed. 

15 (2) That the bill of complaint is without Equity. 

(3) That the bill of complaint alleges no facts to show that 
the plaintiff has such an interest in the subject-matter of this suit 
as would entitle him to maintain the same. 

(4) That the bill of complaint presents no justiciable issue. 

(5) That the “World War Adjusted Compensation Act” is a valid 
and constitutional exercise of the power of Congress. 

PEYTON GORDON, 

United States Attorney. 


Final Decree. 


Filed June 30, 1924. 


s|c j|c $ * * jfc 


This cause coming on to be heard on the motion of defendants, 
Andrew W. Mellon, as Secretary of the Treasury of the United States; 
John W. Weeks, as Secretary of War; Curtis D. Wilbur, as Secretary 
of the Navy, and Frank T. Hines, as Director of the United States 
Veterans Bureau, to dismiss the bill of complaint, and the same 
having been argued by counsel and considered by the Court, and 
the said motion to dismiss having been sustained and the plaintiff, 
Joseph Wheless, having elected in open Court to stand upon his bill 
of complaint as filed, it is by the Court this 30th day of June, 1924, 
adjudged, ordered and decreed that the bill of complaint 
10 herein be, and the same is hereby, dismissed with costs. 

WENDELL P. STAFFORD, 

Justice. 


No objection as to form. 


JOSEPH WHELESS. 


From the foregoing decree plaintiff, Joseph Wheless, in open 
Court notes an appeal to the Court of Appeals of the District of 
Columbia, and the penalty of the bond for costs is hereby fixed at 
the sum of One Hundred Dollars ($100.00), or in lieu thereof a cash 
deposit of Fifty Dollars ($50.00). 

WENDELL P. STAFFORD, 

Justice. 
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Memorandum. 

July 21, 1924.—$50 deposited by plaintiff in lieu of appeal bond. 

Assignments of Error. 

Filed July 21, 1924. 

******* 

Comes now the plaintiff, Joseph Wheless, and assigns as error the 
following: 

1. That the Court erred in sustaining the motion to dismiss the 
Bill of Complaint. 

2. That the Court erred in not overruling the motion to dismiss 
the Bill of Complaint. 

3. That the Court erred in making and entering a final decree 

herein dismissing the Bill of Complaint. 

17 4. That the Court erred in holding that plaintiff has no 
legal status, right and interest to maintain this action. 

5. That the Court erred in holding that the “Adjusted Compensa¬ 
tion Act” of Congress, of May 19, 1924, was a lawful and constitu¬ 
tional enactment of the Congress, and erred in not holding the 
same to be unconstitutional, null and void, as claimed in the said 
Bill of Complaint. 

JOSEPH WHELESS, 

Attorney pro se. 

GRATTAN COLVIN, Esq., 

Of Counsel. 

Designation of Record. 

Filed July 21, 1924. 

******* 

The Clerk will please prepare a transcript on appeal to the Court 
of Appeals of the District of Columbia in the above entitled cause, 
and will include therein the following: 

1. The Bill of Complaint. 

2. Motion to dismiss the Bill of Complaint. 

3. Final Decree. 

4. Note of Appeal. 

5. Note of Appeal Bond. 

18 6. Assignments of Error. 

7. This Designation of Record. 

JOSEPH WHELESS, 

Attorney pro se. 

GRATTAN COLVIN, 

Of Counsel. 
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19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42690 in Equity, wherein Joseph 
Wheless is Complainant and Andrew W. Mellon, as Secretary of the 
Treasury of the United States, et al. are Defendants, as the same 
remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington in said District, this 
9th day of December, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 



> 


Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4266. Joseph Wheless, appellant, vs. Andrew W. Mellon, &c., et al. 
Court of Appeals, District of Columbia. Filed Dec. 27, 1924. 
Henry W. Hodges, clerk. 
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This Appeal is by Plaintiff from a final Decree, 
entered June 30, 1924, dismissing his Bill in 
Equity, brought by himself and on behalf of all 
others similarly situated, for the purpose of ob¬ 
taining an Injunction against the carrying into 
effect of the several provisions of the Act of 
Congress of May 19, 1924, known as the “World 
War Adjusted Compensation Act.” 

The Injunction .is sought on the grounds, that 
said “Compensation Act” is unconstitutional and 
void, for that: 




1. Tne act contemplates and makes a Gift or 
Gratuity of public moneys, raised by taxation, 
to a relatively small class of private persons, 
without consideration or obligation valid in law, 
and is thus beyond the powers of Congress to en¬ 
act, being in violation of the limitations of the 
Federal Constitution granting power to Congress 
to raise money by taxation for the purposes only: 
“to pay the debts and provide for the common 
defense and general welfare of the United States.” 
(Constitution U. S., Art. 1, Sec. 8, par. 1) 

2. The Act is Class Legislation, and is unjust 
and discriminatory in its provisions for so-called 
“adjusted compensation” to a limited favored 
number of the favored Class of its gratuitous ben¬ 
eficiaries. 


I. Plaintiff’s Right to Sue. 

The plaintiff is a citizen of the United States, 
and a taxpayer to the Federal Government; was 
an Officer of the Army in the late World War, 
holding a Commission as Major, Judge Advocate, 
a grade higher than that of Captain in the Army; 
and he is honorably discharged from such ser¬ 
vice. 

Plaintiff founds his right to come into the 
Courts of the United States and to maintain this 
action, upon the al>ove facts; the particular 
grounds of his claim to invoke their intervention 
being: (1) that he is a Citizen of the United 
States, and a taxpayer to the Federal Govern¬ 
ment, and he attacks this Act as unconstitution¬ 
al; and (2) that by reason of his former rank 
above the grade of Captain in the Army, the Act 


of Congress of which he complains, discrimin¬ 
ates unjustly and unreasonably against him and 
other Officers of equal or higher grade by its 
limitation of its gratuitous favors to officers not 
above the grade of Captain. 

This question of the right of this plaintiff as a 
Citizen, and taxpayer, to bring and maintain 
this suit, I will proceed to maintain as briefly as 
may be, in the confidence that the Court will 
give to the law and the reasons which I present, 
the careful and matured consideration which the 
gravity and importance of the issue raised by 
this action rightly merit. 

A. A Citizen May Vindicate the Constitution. 

The recent case of Massachusetts vs. Mellon , 
(262 U. S. 447), is strongly urged by Appellees 
as foreclosing the right of Appellant, as an indi¬ 
vidual Citizen, to maintain this action to have 
declared unconstitutional an Act of Congress; 
and that decision was given such effect in the 
Court below. 

I respectfully submit that that case is radically 
different from the case at bar, is not at all in 
point, and is no authority for denying the Appel¬ 
lant the right to maintain this action. 

The Maesachmetts-Mellon case, which I will 
review a little later, was a suit to enjoin an 
Appropriation Act, on the ground that plaintiff 
was thereby “ deprived of property without due 
process of law? in violation of the Fifth Amend¬ 
ment to the Constitution. And the Court held 
that an individual taxpayer’s interest in the 
moneys in the Federal Treasury “is compara- 
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tivelv minute and indeterminable", and hence 
“no basis is afforded for an appeal to the pre¬ 
ventive powers of a court of equity" (p. 487). 

But the present case is based on an entirely 
different limitation of the Constitution—that on 
the power of Congress to lay and collect taxes, 
for the purpose only “to pay the debts of the 
United States’’ (Art. 1. Sec. 8. par. 1); and in 
sustaining the right of an individual to maintain 
such action—in a proper case—the Supreme 
Court has broadly held: 

“Plaintiff has (only) the right, which 
every citizen possesses, to require that the 
Government be administered according to 
law, and that the public moneys be not 
wasted. ’ * . 

I will state this case more fully: 

I. The Case of Fairchild vs. Hughes, Secre¬ 
tary of State. 

This is a case, and a very pertinent one 
(258 U. S. 126) unnoticed in the Massachasetts- 
Mellon case, because it is wholly different, in 
which the Supreme Court of the United States 
has expressly adjudicated and affirmed the right 
of a citizen of the United States to bring and 
maintain an action in equity for injunction for 
the sole purpose of vindicating the Constitution 
against violation by unconstitutional exercises 
of power on the part of Congress, declaring that 
a private Citizen has the right to appeal to 
the Courts in challenge against Void enactments 
of the Congress and to enjoin unlawful applica¬ 
tions of the public funds of the Treasury. This 
essential and vitally necessary principle of the 
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public right of a private citizen to sue to up¬ 
hold the Supreme Law of the Land when it is 
threatened with violation by unconstitutional 
legislation of the general class as here involved 
—where there is no one else who can or will 
invoke the jurisdiction—is thus declared and 
consecrated by the Court: 

“Plaintiff has (only) the right, possessed 
by every citizen, to require that the Govern¬ 
ment be administered according to law, and 
that the public moneys be not wasted. ’’ (Op. 

p. 129.) 

In this case of Fairchild vs. Hughes , decided 
Feb. 27, 1922, the plaintiff, it is true, did not 
maintain his action and his bill was dismissed, 
because his action was premature and the re¬ 
lief sought was ineffectual to accomplish the 
purpose sought, and “his interest in the question 
submitted is not such as to afford a basis of 
this proceeding.” But the Court declared the 
principle of his right as above stated—and no 
doubt would have applied it to maintain the suit 
if the circumstances had made it possible. 

Fairchild filed a Bill in equity against the 
Secretary of State and the Attorney General for 
two effects: (1) to enjoin the Secretary of State 
from proclaiming the ratification of the XIXth, or 
Equal Suffrage, Amendment to the Constitution; 
and (2), to enjoin the Attorney General from en¬ 
forcing it—under a Bill which was simply pending 
and unpassed in Congress, and by the terms of 
which penalties were to be imposed on State 
Election officials who might refuse to grant 
to women the right to register and vote. 

But—the XIXth Amendment had not at the 
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time been ratified by the requisite number of 
States, so was not yet adopted; and it was the 
act of ratification, not the proclamation of such 
fact by the Secretary of State, which accom¬ 
plished the ratification and adoption of the 
proposed Amendment—and such matter was of 
political, not of judicial, cognizance, so held the 
Court. Moreover, Fairchild was not an election 
official who might be affected by the proposed 
legislation, and the Bill was not yet an Act or 
Law of Congress—therefore, “plaintiff’s alleged 
interest in the question submitted is not such 
as to afford a basis for the proceeding.” He 
obviously could not enjoin, prematurely, non¬ 
existent situations. 

As the Court pointed out: “the alleged wrong¬ 
ful act of the Attorney General, said to be 
threatening, is the enforcement, as against elec¬ 
tion officers, of the penalties to be imposed by a 
contemplated Act of Congress which plaintiff 
asserts would be unconstitutional” (p. 129), if 
and when enacted into law. Then the Court 
declared the rule of right to sue and its limita¬ 
tions : 


“Plaintiff has only the right, possessed by 
every citizen to require that the government 
be administered according to law, and that 
the public moneys be not wasted. 

“Obviously this genekal bight does not 
entitle a private citizen to institute in the 
Federal Courts a suit to secure by indirec¬ 
tion a determination whether a statute, if 
passed, or a Constitutional Amendment 

ABOUT TO BE ADOPTED, WILL BE VALID."” (Op. 

pp. 129-130) 

No more direct and positive adjudication 
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could well be made than this, of the right OF a 
citizen, as such simply, to sue to “require that 
the (iovernment be administered according to 
law, and that the public moneys be not wasted", 
—exactly what is sought to be here accomplish¬ 
ed. By an illegal and unwarranted gift and 
g rat city of Three Billions and more of dol¬ 
lars out of the public Treasury, to a small though 
vocal ('lass of private persons, surely by such 
abuse of constitutional power “the Government 
is not administered according to law”, and as¬ 
suredly the “public money is wasted” riotously 
and profligately. 

2. Massachusetts vs. Mellon, Frothingham 
vs. Mellon, 262 U. S. 447. 

In considering now this Massachusetts-Mellon 
case, and the grounds of its action and decision, 
—which show clearly that it is inapplicable as 
a precedent for denying to plaintiff in the case 
at bar the right to maintain this quite different 
action, I will first quote the sentences of the 
Opinion, in which the Supreme Court defines 
the issues raised before it, and cites several 
previous cases wherein the right of action of 
the general nature there involved was main¬ 
tained. I will then briefly quote the rulings of 
the Supreme Court with respect to the issues 
raised in the decision under review. 

The Court says that the question is one of 
first decision never having been previously ad¬ 
judicated by it: 

“The right of a taxpayer to enjoin the 
execution of a Federal Appropriation Act. 
on the ground that it is invalid and will 
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result in taxation for illegal purposes, has 
NEVER BEEN PASSED UPON l)V this Court. 

“In cases where it was presented, the 
question has either been allowed to pass 
sub silentio or the determination of it ex¬ 
pressly withheld"—citing the cases of Mill¬ 
ard vs. Roberts, Wilson vs. Shaw, and Brad- 
field vs. Roberts (Op. p. -186). 

These three cases will be briefly noticed, in 
the order of time of their decision. 

1. Brad field vs. Roberts, Treasurer of the 
United States, (175 U. S. 291—1899). This 
was a Bill in Equity, in Supreme Court, by a 
citizen and taxpayer of the District of Columbia, 
“to enjoin the defendant (Treasurer of the United 
States) from paying any moneys of tiie United 
States to the Directors of the Provident Hos¬ 
pital, by virtue of the authority of an act of 
Congress/’ The Act provided for a contract 
being made between the District authorities and 
the Directors of the Hospital, for the care of 
certain patients, and payment of public moneys 
to the Hospital for such care. The ground of 
attack on the Statute was that it violated the 
First Amendment, prohibiting any laws respect¬ 
ing an establishment of religion, on the theory 
that as the Hospital was under the management 
of a certain religious Sect, the payment of money 
to it was religious favoritism and forbidden. 

The Supreme Court decided on the merits, that 
the Act was not in contravention of the constitu¬ 
tional prohibition: the question of jurisdiction— 
of the right of the individual plaintiff to main¬ 
tain the suit—was not raised or referred to in 
any way. 
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2. Millard vs. Roberts, Treasurer of the United 
States, (202 U. S. 429—1905). A suit to enjoin 
the Treasurer from paying moneys of the District 
under certain Acts of Congress, to certain Rail¬ 
roads, to aid in building the Union Station in 
Washington, and that said Acts “be declared null 
and void for want of constitutional authority”— 
on the ground that the payment of moneys to 
the Railroads was for “a private use, and not a 
governmental use.” 

The Supreme Court decided on the merits that 
the Acts were valid legislation; and with respect 
to the question of the right of plaintiff to sue, 
stated: 

“We have assumed that the appellant, as 
a taxpayer of the District of Columbia, can 
raise tiie question we have considered, but 

WE DO NOT WISH TO BE UNDERSTOOD AS DE¬ 
CIDING THAT QUESTION.” 

3. Wilson vs. Shaw, Secretary of the Treasury, 
(204 U. S. 24—1906). This was a Bill in this 
Court, by a citizen and taxpayer, resident in one 
of the States, for the purpose of restraining the 
Secretary of the Treasury from paying out 
moneys of the United States, for the purchase of 
property for the construction of the Panama 
Canal, and for the costs of construction, etc. 

The Supreme Court also decided this case 
on the merits, holding that the payments were 
lawful; and it expressly states and passes over 
the question of jurisdiction—of plaintiff’s right 
to sue,—saying: 

“Does plaintiff show sufficient pecuniary 
interest in the subject-matter? * * * We 

do not stop to consider these or kindred ob- 
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jeetions; yet, passing them in silence must 
not he taken as even an implied ruling against 
their sufficiency. We prefer to rest our de- 
cision on the general scope of the Bill. 
Clearly there is no merit in the plaintiffs 
bill.” '(Op. p. Jl.) 

The signiticance of these three decisions is—• 
that the Courts took jurisdiction and decided 
them on their merits: therefore such suits were 
“justiciable”—were not inherently vicious in 

principle and fatally wanting in jurisdiction 
—for otherwise the courts could not have 

ENTERTAINED AND DECIDED THEM —Other than to 
dismiss them for want of jurisdiction. Jurisdic¬ 
tion is the poicer to hear and decide. Jurisdiction 
of the subject-matter cannot be conferred by con- 
-sent—it cannot be waived nor “passed sub silent- 
io” The Court either has the right and power or 
it has not the right and power, to hear and decide : 
if it hasn't such right and power, but yet exer¬ 
cises it, its decision and judgment are nullities. 

The Supreme Court of the United States, 
therefore, by hearing and deciding on the merits 
these three cases, in effect held that tiie Fed¬ 
eral Courts have of right the power to hear 
and decide such suits—for they heard and de¬ 
cided them. 

There is therefore no valid legal, constitution¬ 
al, jurisdictional objection or obstacle to the bring¬ 
ing and maintenance of cases of this kind. At the 
most, as will be clearly apparent in the Massacliu- 
setts-Mellon Opinion—it is only an objection ah 
inconvenicnti that was applied. But convenience 
or inconvenience is not a test of the right to sue. 
If the right exists, it exists, and cannot be taken 
away from the litigant. We will return to this. 

I come now to a frank consideration of this 
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Mellon-Massachusetts case, which is urged as the 
“lion in the way" to the jurisdiction of this Court 
to entertain this suit and decide it on its merits. 

ruder this reported title two actions were heard 
and decided together: one by the Commonwealth 
of Massachusetts, the other by Frothingham, an 
individual taxpayer, against the Secretary of the 
Treasury; both cases challenging the constitution¬ 
ality of the Act of Congress of November 23, 
1921, commonly known as the “Maternity Act.” 

The first case, brought by the Commonwealth 
in its corporate and sovereign capacity, as parens 
patriae, averred that the appropriations made by 
the Act were for purposes not national, but local 
to the States, and that the Act was in effect an 
invasion of the reserved rights of the States. The 
second, Frothingham, case made in substance the 
same allegations; and further, as stated by the 
Court, averred “that the effect of the statute will 
be to take her property, under the guise of taxa¬ 
tion, without due process of law” — contrary 
to the 5th Amendment to the Constitution. This 
is a point of material distinction between that 
case and the present one, which is to be borne 
in mind, and to which I will return later. 

Roth cases questioned the constitutionality of 
an appropriation act, as such, and the Supreme 
Court said, as quoted above, that it here had to 
decide for the first time as to the right of an 
individual taxpayer to “enjoin the execution of 
a Federal Appropriation Act on the ground that 
it is invalid and will result in taxation for il¬ 
legal purposes.” 

As unimportant in this connection, it is merely 
recited that the Supreme Court dismissed the 
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original suit of Massachusetts, on the ground that 
it had no standing to sue and its case “presents 
no judiciable controversy either in its own be¬ 
half or as the representative of its citizens.” The 
second case, that of Frothingham, was affirmed 
for dismissal on the ground that the plaintiff 
“has no such interest in the subject-matter, nor 
is any such injury inflicted or threatened, as 
will enable her to sue.*’ 

The Frothingham suit attacked the validity 
of the Act on the theory, as stated in the opinion 
of the Court, “that the effect of the statute will 
be to take her property, under the guise of tax¬ 
ation, without due process of law”, contrary 
to the 5th Amendment. It appears that she 
sued as a taxpayer simply, making no point as 
to her citizenship, and such point was not con¬ 
sidered in the case. Even her complaint as a 
taxpayer seems not to have been clearly defined 
or stated; as the Court recites it: “The attack 
upon the statute in the Frothingham case is, 
generally, the same (as in the Massachusetts 
case), but this plaintiff alleges, in addition, that 
she is a taxpayer of the United States; and her 
contention, though not clear, seems to be that the 
effect of the appropriations complained of will 
be to increase the burden of future taxation and 
thereby take her property without due process of 
law” (p. 486). That, frankly, may be one of the 
sequelae of the attack on the Act made in this 
case, but it is conceived that this case presents 
a broader and more substantial phase of unconsti¬ 
tutionality, which will be developed as the argu¬ 
ment progresses. But so much for a first attempt 
at distinguishing that case from the case at bar. 


1 >ut as to the question of jurisdiction, of the 
right of a taxpayer, as such, to maintain a suit to 
enjoin the operation of such an Act of Con¬ 
gress, the Supreme Court declared the question 
to he one of tirst impression in that Court, un¬ 
controlled by previous decision or authority, say¬ 
ing: 


“The right of a taxpayer to enjoin the exe¬ 
cution of a Federal Appropriation Act, on the 
ground that it is invalid and will result in 
taxation for illegal purposes, has never been 
passed upon by this court. In cases where 
it was presented the question has either been 
allowed to pass sub silentio, or the determ¬ 
ination of it expressly withheld” (p. 486, 
citing cases). 

Such right in a taxpayer, however, to resort to 
injunctive relief against illegal State or Muni¬ 
cipal dispositions of public moneys, was expresslv 
affirmed by the Court to exist and to be an 
appropriate remedy: 

“* * * and therefore subject to the rule 

frequently stated by this Court, that resident 
taxpayers may sue to enjoin an illegal use 
of the moneys of a municipal corporation. The 
interest of a taxpayer of a municipality in 
the application of its moneys is direct and 
immediate, and the remedy by injunction to 
prevent their misuse is not inappropriate. 
It is upheld by a large number of State 
cases and is the rule of this Court” (Op. 
p. 486). 

In reaching its conclusion that the Federal 
Courts were without jurisdiction in such a case, 
the Court thus expressed: 
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<k We have no power per se to review and 
annul Acts of Congress on the ground that 
they are unconstitutional. That question 
may be considered only when the justification 
for some direct injury suffered or threatened, 
presenting a justiciable issue, is made to rest 
on such an Act. Then the power exercised 
is that of ascertaining and declaring the 
law applicable to the controversy. It amounts 
to little more than the negative power to 
disregard an unconstitutional enactment 
which otherwise would stand in the way of 
the enforcement of a legal right. The party 
who invokes the power must he able to 
show not onlv that the statute is invalid, but 
that he has sustained or is immediately in 
danger of sustaining some direct injury as 
the result of its enforcement, and not merely 
that he suffers in some indefinite way in com¬ 
mon with people generally. * * * Here 

the parties plaintiff have no such case.” (p. 

488). 

But this case is no “lion in the path" f ho 
portals of this Court; as that case and this are 
not of like kind, the high decision quoted does 
not foreclose the jurisdiction of this honorable 
court. The two cases are readily distinguishable, 
as we shall see. 

The Massachusetts-Mellon Case Distinguished. 

a. The plaintiff in the Frothingham appeal in 
the above case, sued as a taxpayer simply, attack¬ 
ing an Appropriation Act , on the ground that 
the appropriations authorized would increase 
taxes and thus deprive her of her property without 
due process of law, in contravention of the 5th 
Amendment. 
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Here the plaintiff sues as not only a taxpayer, 
but a Citizen; and he attacks the statute as un¬ 
constitutional because it is allegedly Class Leg¬ 
islation ; that it discriminates against himself 
as a member of the Class excluded from its 
supposed benefits; and that it is beyond the 
powers of Congress to make gifts and gratuities 
of the public moneys, which would thus be mis¬ 
used for private purposes, contrary to the gener¬ 
al principles of just legislation and to the Con¬ 
stitutional grant of power, in Article 1, Sec. 
8, to raise money by taxation only and solely 
for paying debts, for common defense and for 
general public welfare purposes. 

These several differences, in the status of the 
plaintiff, and in the scope and aim of the action, 
seem to me to constitute material distinctions 
between this suit and that of Frothingham, so 
as to make the Frothingham case reasonably to 
be distinguished from this case, and to leave to 
plaintiff a substantial difference of status and 
action whereby to maintain jurisdiction of his 
case. 

A broad and fundamental distinction is indeed 
current throughout the Frothingham case, and 
is, inter alia, thus indicated by the language of 
the Court: 

“It is of much significance that no prece¬ 
dent sustaining the right to maintain suits 

like this has been called to our attention, 
although, since the formation of the Govern¬ 
ment, as an examination of the Acts of Con¬ 
gress will disclose, a large number of stat¬ 
utes appropriating or involving the expendi¬ 
ture of moneys for non-Federal purposes 
have been • enacted and carried into effect” 
(Op. pp. 487-488.) 
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Whatever such frequent Acts of Congress 
granting moneys for some non-Federal purpose 
may have been, and whether or not they may 
have been subject 10 attack in some proper form 
of action, it is notorious that no Act of Congress 
has ever before assumed to simply give away the 
money of the United States for no purpose of any 
governmental character whatever, and without 
consideration or obligation of any kind whatever. 
This is a matter of merits of this action, present¬ 
ed with such force as I can when we come to 
take up the case on its merits;—but I submit, 
that such being the allegations and scope and 
purpose of the suit to bring into judicial review, 
the Bill presents thus a radical distinction from 
that adjudicated in the Frothingham case, and 
that that decision may at least not be applicable 
to a case far beyond its scope and effect, as the 
present case is believed to be. 

b. Although the considerations which I now 
submit may be more appropriately addressed to 
the attention of the Court of final resort, which 
has the power to reconsider or reverse its own 
previous rulings, I think it not entirely inappro¬ 
priate to submit to this honorable Court some 
considerations which argue in my opinion strong¬ 
ly in favor of distinguishing, as pointed out, the 
Frothingham case and rulings from the case here 
presented; which considerations, it seems to me. 
powerfully appeal, both to the Supreme Court of 
the United States to reconsider or reverse or 
limit its decision in the Frothingham case, as 
well as to this Court to restrict the application 
of that decision to its own special facts and sit¬ 
uation, and find judicial distinctions which may 
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bring this case safely out of the narrow rulings 
in that oft-cited case. 

In its opinion in the Frothingham case, the 
Supreme Court treating of the right of a tax¬ 
payer to maintain such suit, says; after stating 
that such actions may he maintained as appropri 
ate relief against misapplications of municipal 
funds: 


‘‘But the relation of a taxpayer of the 
United States to the Federal Government is 
very different. His interest in the moneys 
of the Treasury—partly realized from tax¬ 
ation and partly from other sources—is 
shared by millions of others; is comparatively 
minute and indeterminable; and the effect 
upon future taxation of any payment out of 
the funds so remote, fluctuating, and uncer¬ 
tain that no basis is afforded for an appeal to 
the preventive powers of a court of equity” 
(Op. p. 487). 

This arguyendo of the Supreme Court, in dis¬ 
tinguishing between the conceded right of a tax¬ 
payer to enjoin misuse of local funds, and denying 
such right as applied to the Federal Funds, seems 
to me amiss—the principle is the same, the differ¬ 
ence is only in degree; and I would urge upon 
that high Court to reconsider that reasoning, par¬ 
ticularly in view of its radically different and I 
say sounder ruling in the Fairchild case, which I 
have just reviewed. 

But, in any event, that questioning or denial 
of right as respects a Federal Taxpayer suing in 
the Federal Courts, is directly applied by the 
Court to the case before it—such misuse of Fed¬ 
eral tax raised moneys as constituting “taking the 
taxpayer's property without due process of law”, 



18 


under the prohibitive clause of the 5th Amend¬ 
ment. It is quite beside the point, I submit, with 
respect to the relief sought in the present case, 
founded on want of power to devote Federal 
moneys to other purposes than those expressly 
granted in Article I, section 8 of the Constitution. 
There is thus a very broad and distinct difference 
between the two cases on this constitutional 
point; and the ruling of the Supreme Court 
should be left to apply only where it was applied, 
to cases of alleged taking of property “withou f 
due process of law.” The great significance of 
this suggestion will stand out in the light of the 
Court’s very striking declaration of principle 
and right in the Fairchild case. 

c. The Court, following the sentences just 
quoted, proceeded to argue on to its conclusion: 

“The administration of anv statute likelv 

%j %/ 

to produce additional taxation to be imposed 
upon a vast number of taxpayers, the extent 
of whose several liability is indefinite and 
constantly changing, is essentially a matter 

OF PUBLIC, AND NOT OF INDIVIDUAL, CONCERN. 

“If one taxpayer may champion and liti¬ 
gate such a cause, then every other taxpayer 
may do the same, not only in respect to the 
statute here under review, but also in re¬ 
spect of every other appropriation act and 
statute whose validity may be questioned. 
The bare suggestion of such a result, with 
its attendant inconveniences, goes far to sus¬ 
tain the conclusion which we have reached, 
that a suit of this character cannot be main¬ 
tained” (Op. p. 487). 

Argument against this reasoning is also more 
appropriately to be addressed to the high Court 
which made it. 
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d. In the sentences last above quoted, the 
Supreme Court say: 

“If one taxpayer may champion and liti¬ 
gate such a cause, then every other tax¬ 
payer may do the same*’ (Op. p. 487)— and 
it was declared that “the administration of 
any (such) statute is essentially a matter of 
public, and not of individual, concern”; ergo 
“a suit of this character cannot be maintain¬ 
ed” by an individual taxpayer or citizen of 
the United States. 

This well chosen language of the scholarly 
Justice is a polite paraphrase of the vulgar aphor¬ 
ism—“what is everybody’s business is nobody’s 
business”—and it never gets attended to. 

But the argument ab inconvenienti seems not 
to be supported by the facts of past attacks on 
statutes as unconstitutional, and no such abnor¬ 
mal multiplicity of litigations would seem reason¬ 
ably to be anticipated or apprehended. The vast 
majority of Acts of Congress pass unattacked, 
and mostly unnoticed, into operation, nemine 
contra. True some hundreds, maybe, in the 
course of 137 years, have been challenged in the 
Federal Courts for unconstitutionality; and of 
these, just about half a hundred have been de¬ 
clared unconstitutional. 

But even in the greatest of these cases, affect¬ 
ing the vested rights of thousands or millions of 
the people, taxpayers, thousands or millions of 
them—who had an equal right to sue— have not 
sued; some one, or two, of half a dozen persons 
effected have borne the brunt of the attacks, and 
the cases have been decided once for all time and 
persons: the Courts have not been clogged or 



swamped by the rush of every person atleeted to 
vindicate his rights. Thus, in the Massachusetts 
vs. Mellon case, but two parties brought suit; in 
the Fairchild case, a single citizen attacked the 
constitutional it v of the action involved—and 
while losing the tight for very valid reasons, 
won one of the most important declarations of 
principle ever consecrated by the decision of the 
Supreme Court. The vital significance of the 
decision in the Fairchild case will appear in 
stronger relief in the light of the very serious con¬ 
sequences which would result from the decision 
in the Massachusetts-Mellon case, if its effect 
should be extended beyond its scope, or indeed, 
if it is not reconsidered and reversed by the high 
Court which made it. 

In the case of Massachusetts vs. Mellon y there 
is a sentence of that Opinion which I cite to 
illustrate and emphasize the thought now r in mind 
which 1 am seeking to make clear—the impera¬ 
tive necessity that the jurisdiction winch I claim 
must exist, and the grave consequences which 
must result from the denial of such right and 
jurisdiction as I assert in this case at bar. 

The Supreme Court, arguyendo in that case, 
say: 


“If one taxpayer may champion and liti¬ 
gate such a cause, then every other tax¬ 
payer may do the same. (Op. p. 487).* * * 
“The party who invokes the powder—(to 
declare a statute unconstitutional)—must 
be able to show' not only that the statute 
is invalid, but that he has sustained or is 
immediately in danger of sustaining some 
direct injury as the result of its enforce¬ 
ment, and not merely that he suffers in 
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some indefinite way in common with people 
generally” (Op. p. 488). 

This language was used in a particular situ¬ 
ation, different from that here presented, and is 
to be distinguished; it also overlooks, and is in 
substance contrary to, the concrete declaration 
of right by that high Court, above quoted from 
the Fairchild case—wherein the Court broadly 
adjudicates that every citizen has the right 
to vidicate the Constitution against violation 
and usurpation of power. 

This Fairchild ruling must be sound law— 
otherwise the Constitution may be violated with 
impunity in many and serious forms. If the 
Massacliusetts-Mellon “dictum” should be ap¬ 
plied as law, should be sound, and should be 
carried to its logical results—then there is a 
large and very fundamental part of the Consti¬ 
tution of the United States which is not with¬ 
in Constitutional protection and which cannot 
be vidicated by the Courts against wilfull disre¬ 
gard and flagrant violation—simply for the rea¬ 
son that, under such decision, there is no indi¬ 
vidual concern in safeguarding the Constitution 
from violation—unless some personal or pecun¬ 
iary interest is involved; and there is no one 
left wdtli the right to vindicate it against the 
many possible violations which it may be made 
to suffer. 

Unremediable Constitutional Violations. 

Is this statement true? An instance or two of 
many which may be evoked, may be cited and 
may well serve to illustrate what I mean and 
will try to make clear. 



The First Amendment prohibits the Congress 
from making any law “respecting any establish¬ 
ment of religion, or prohibiting the free exercise 
thereof/’ This sentence presents, I think, a 
clear illustration of what 1 seek to point out, 
as to the results of the language quoted above. 
If Congress should pass an Act purporting to 
prohibit any person or sect from the free exer¬ 
cise of any form of cult, that violation could be 
readily prevented by the injured religionist: 
he would exercise his right, be punished or 
threatened with punishment for his temerity, and 
could by his individual action enjoin the void 
law or plead the Constitutional privilege against 
any indictment or trial. That part of the 
Amendment is therefore within the protection 
of judicial action. 

But suppose that Congress, led by some motive, 
should undertake to pass an Act establishing 
some form of religion as public and official— 
but without interfering with the other brands— 
and should appropriate one or many millions of 
dollars for the propagation of the official faith, 
for the building of its temples and the pay of 
its ministers. The President, being maybe mis¬ 
led or of the favored faith, might sign the Law— 
or he might veto it and it be passed over his 
veto by the obsessed Congress. The Act is then 
a Law expressly forbidden by the Constitution. 
But how could such bizzare enactment be brought 
to adjudication and declared unconstitutional and 
the misuse of public moneys stayed? Unless some 
public official charged with paying over the 
money to the Official Cult should refuse to is¬ 
sue the warrants or to cash them, and a suit 
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were brought by the parties thus denied their 
unlawful raid on the Treasury to compel pay¬ 
ment, no citizen of the United States, however 
outraged in his sense of right or however zeal¬ 
ous for the upholding of the Constitution, could 
come into Court and be heard to maintain that 
the Act was invalid—because, forsooth, he has 
“no such interest in the subject-matter, nor is 
any such injury indicted or threatened, as will 
enable him to sue”, in the concept of the Mass- 
achusetts-Mellon case—but he “merely suffers 
in some indednite way in common with people 
generally”—who are not of the favored Faith. 

Many other provisions and prohibitions of 
the Constitution would thus be likewise outside 
of the power of judicial protection for the 
reason that their violation would not affect any 
individual taxpayer or citizen in his rights of 
“life, liberty and property” in such way as to 
enable him to bring a legal action to vindicate 
the Constitution violated, if Massachusetts vs. 
Mellon be applied to prevent it. Such “unvindi- 
cable” provisions of the Constitution may be 
found in practically every Article and clause 
other than those which contain simply the guar¬ 
anties of personal liberties—none is immune 
against violation by arbitrary Act of Congress, 
if the test is the denied right of some zealous 
individual to attack the usurpating enactment. 
Congress, I submit, may violate every specifi¬ 
cation of Article I, for instance, concerning its 
own composition, tenure, procedure, compensa¬ 
tion, and many of its powers, without in so 
doing affecting the “life, liberty or property” of 
any citizen in such wise as to vest him with any 
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“such interest in the subject-matter, or injure 
v*r threaten him with injury in such way, as ro 
enable him to sue'’, under the latitudinous lan¬ 
guage of the Massachusetts case. 

Congress might raise the pay of its own mem¬ 
bers to regal figures, might bankrupt he coun¬ 
try wnh exhorbitant salaries, might appropriate 
millions or billions for gifts to favored person¬ 
ages, might create orders of nobility with prince¬ 
ly perquisites—no citizen or taxpayer could ap¬ 
peal to the Courts of the land to declare the en¬ 
actments invalid, for the reason simply, under 
such a theory of impotency, that he was “not 
interested" in tlie violation, that it did not in¬ 
fringe the individual guaranties of “life, liber¬ 
ty and property” which affect him personal¬ 
ly; that “what is everyone’s business is no- 
bodv’s business’’—that unless an Act of Con- 
gress threatens a man's life, or threatens him 
with imprisonment, or takes the money out of his 
pocket in such naked guise that he can see it 
taken and count the coins as they are iilched, he 
“simply suffers in some indefinite way in common 
with people generally”, and cannot complain, or 
sue to prevent the common hurt. 

Such a doctrine seems to me abhorent and im¬ 
possible; it certainly cannot be the law of this 
case under its special circumstances, it assuredly 
cannot be intended by the Supreme Court as a 
general rule and it is repudiated and denied by 
the Supreme Court in its vitalizing declaration 
of the rights of the citizen under a government 
of law— “the right which every citizen pos- 

- t 

SESSES TO REQUIRE THAT THE GOVERNMENT BE 
ADMINISTERED ACCORDING TO LAW AND THAT THE 

public moneys be not wasted.” That principle 


applies in all its vigor and effect to the case at 
Bar, and gives this citizen plaintiff the right to 
challenge this violation of the Constitution and 
to defeat this waste of the public moneys in gifts 
to private persons. 

This “'Compensation” Act violates the Constitu¬ 
tion, and by this suit the earnest and solemn 
challenge is made to this extraordinary diversion 
of the public moneys and credit to private uses, 
and it is sought to vindicate the Constitutional 
limitations on the powers of Congress. 

If the Act of “Adjusted Compensation” is indeed 
an unconstitutional enactment— which is the 
grave question submitted here for the adjudica¬ 
tion of the Courts of Law, then the right must 
exist in some one to challenge the wrong done; 
jurisdiction must exist in the Courts to declare 
that the Act is unconstitutional. The Supreme 
Court of the United States has expressly declared 
that it is a “right which every citizen posses- 
es” to challenge violations of the Constitution 
and to vidicate it against unlawful attempts and 
unlawful wastes of the public funds. 

Indeed, it is an imperative and vital necess¬ 
ity, of the gravest public utility and urgency that 
such a right should exist and be exercised, by any 
citizen of the land, in a case like this or such as 
many that may readily suggest themselves—else 
in may ways the Constitution may be openly and 
flagrantly violated bv alleged legislation, and no 
remedy may be had against such an usurpation 
of power. 

The Constitution is, and declares itself to be 
“the supreme law of the land”,—a high quality 
shared by the laws of the United States which 


shall be made in pursuance thereof"; enactments 
of the Congress contrary to the Constitution are 
unconstitutional and void: this is elementary 
constitutional law since Marbury vs. Madison. 

But: may the Constitution be openly and flag¬ 
rantly violated, in one or other of its highly im¬ 
portant limitations—and the question of its viola¬ 
tion be foreclosed, and no right exist to challenge 
the wrong—no jurisdiction of Court exist to de¬ 
clare the usurpation and vindicate the Constitu¬ 
tion, because immediately “interested parties"— 
persons interested in and profiting by the viola¬ 
tion—hold their peace and accept the illegal bene¬ 
fit, without protest against the wrong to “the 
supreme law of the land?” Such a judicial hold¬ 
ing would be a grievous confession of impotence 
against usurpation; it would hamstring the Con¬ 
stitution and the Courts, and put a reckless 
premium upon the tendency to cajole or extort 
unlawful measures of personal or Class benefit 
from a misled or complaisant Congress. 

B. Plaintiff is discriminated against. 

Plaintiff stands in his appeal to the jurisdiction 
of this Court squarely upon his right as a citizen 
to sue to vindicate the Constitution against an 
unconstitutional abuse of power and waste of 
the public funds. But an additional right forti¬ 
fies his position before the Court, on the question 
of jurisdiction or right to sue: he is one of the 
class of persons within the unlawful bounty of 
Congress, but arbitrarily discriminated against 
and denied participation in that Bounty. 

If those who served in the recent World War 
have any legal or equitable claim or right to so- 
called “adjusted compensation”, then that is a 
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legal right shared by every person who served in 
the military and naval forces of the United States 
in that War. Be it borne in mind, that the pro¬ 
tagonists of the gigantic and unexampled demand 
on the Treasury, virtuously disclaim that this 
is a gratuity or gift or a mere complaisance; they 
demand it as of legal right; and the complais¬ 
ant Congress recognizes that claimed right and 
awards them, not a charitable hand-out or favor- 
ising gift, but “adjusted compensation” due them. 
If due to privates and officers up to grade of Cap¬ 
tain,—with equal or maybe better right is it due 
to Majors and others of higher grade. Congress 
may have proceeded on the theory that officers of 
the “superior” rank of Major and above had too 
much dignity and self-respect to beset Congress 
for five years for a dole of a few dollars and to 
accept such a questionable pittance. But right 
is right, and rank is not a just basis of discrimin¬ 
atory denial of right. 

In the Fairchild case, that plaintiff attacked a 
yet pending Bill in Congress as invalid because it 
would, if enacted, impose penalties upon election 
officials who might violate its terms. But the 
Supreme Court said: “But plaintiff is not an 
election officer”—and held that his “alleged inter¬ 
est in the question submitted is not such as to 
afford a basis for this proceeding”—under the cir¬ 
cumstances of that case. But the plaintiff in the 
case at bar is one of the class expressly affected 
and pretended to be benefitted by the so-called 
“Adjusted Compensation Act”, as a former mem¬ 
ber and Officer of the Army, pretended and ad¬ 
mitted by the Act to be legally entitled as matter 
of right to an “adjustment” of his Army compen¬ 
sation. So plaintiff and all officers of his grade 


and higher, are unjustly and unreasonably denied 
their legal rights and benefits, and maintain that 
the said “Adjusted Compenstion Act”, by deny¬ 
ing to them this admitted legal right of the Class 
to which they belong, creates an unjust, unreason¬ 
able and illegal discrimination against a large 
and equally deserving class within the class of 
beneficiaries. 

Arbitrary selection under the guise of class¬ 
ification is uniformly condemned in all the cases 
where it has been attacked. In one of the many 
cases from the Federal Supreme Court in which 
the above principle has been sustained, the Court 
thus declares the rule (though stated negatively 
in that case, where a State Law exempted cer¬ 
tain physicians from registration) : 

“Before a law of this kind can be de¬ 
clared violative of the 14th Amendment as 
an unreasonable classification of the sub¬ 
jects of such legislation because of the 
OMISSION OF CERTAIN CLASSES, the Court 

must be able to say that there is no fair 

REASON FOR THE LAW THAT WOULD NOT RE¬ 
QUIRE WITH EQUAL FORCE ITS EXTENSION TO 
OTHERS WHOM IT LEAVES UNTOUCHED."” 

Watson vs. Maryland, 218 U. S. 173, 
179; 

Williams vs. Arkansas , 217 U. S. 79; 

M. K. dt T. RR. Co. vs. May, 194 U. S. 

269; 

Dent vs. Virginia, 129 U. S. 121; 

Yick W r o vs. Hopkins, 118 U. S. 356; 

Leeper vs. Texas, 139 U. S. 462; 

Gulf, etc. RR. Co. vs. Ellis, 165 U. S. 

150. 
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Plaintiff clearly has the right—on the ques¬ 
tion of jurisdiction—to have his suit admitted 
and sustained in Court until the question of 
the merits of his contentions can be heard and 
decided, whether this is Class Legislation, wrong¬ 
fully classified, and whether the statute is un- 
constitutional. 

The vital importance, therefore, is very ap¬ 
parent, of the fundamental jurisdictional prin¬ 
ciple declared by the Supreme Court in the Fair- 
child vs. Hughes case—that every citizen pos¬ 
sesses THE RIGHT TO REQUIRE THAT THE GOVERN¬ 
MENT BE ADMINISTERED ACCORDING TO LAAV AND 
THAT THE PUBLIC MONEYS BE NOT WASTED. On that 
principle this case is founded. 

Plaintiff, therefore, clearly has “such an in¬ 
terest in the subject-matter” here involved as to 
entitle him to bring and maintain this action, and 
this Court has jurisdiction to hear and decide 
it on its merits. 

The issue is obviously of a “justiciable'’ nature, 
that is, it is a question, which Courts of Justice 
may entertain and decide according to the rules 
of law. The question is simply, is a certain Act 
of Congress constitutional or unconstitutional— 
within the powers of Congres under the Consti¬ 
tution, or not. If the interested officials of the 
Government should refuse to execute the terms 
of the Act, claiming it to be unconstitutional, 
clearly the Courts would have jurisdiction of a 
suit by mandamus, or otherwise, seeking to com¬ 
pel performance; such action would evidently be 
“justiciable.” It is none the less so because the 
issue is raised in an action to enjoin performance 
of proceedings under an unconstitutional statute; 



30 

the issue is identical, whether affirmative or 
negative form of action is the means adopted to 
test the validity of the Act. 

I pass now to take up the question of merits— 
the constitutional power of Congress to give 
AWAY— to “WASTE THE PUBLIC MONEYS.” 


II. The “Bonus” Act is Unconstitutional. 

It is axiomatic that Congress posesses only 
such powers as are expressly conferred by the 
Constitution, or are necessarily implied from the 
express grants in order to enable Congress to 
properly and effectively carry out the great ob¬ 
jects of the Constitution. Powers not so ex¬ 
pressly granted, or not necessarily implicable, are 
non-existent, just as effectively as if affirmatively 
denied or prohibited. Many decisions of tin* 
Supreme Court affirm this principle of consti¬ 
tutional law, unnecessary to cite or quote. 

A. The Power to Raise and Spend Money. 

There is but one clause of the Constitution 
which grants power to Congress to raise and ex¬ 
pend money, and in that clause of grant of power 
are expressed likewise the limitations upon that 
power, in the definition of the purposes for which 
such moneys may be raised and used, to wit: 

“The Congress shall have power: 

“1. To lay and collect taxes, duties, im¬ 
posts and excises; to pay the debts and pro¬ 
vide for the common defense and general 
welfare of the United States.” 



Hamilton Mfy. Co. vs. Massachusetts , 6 
Wall. 039. 

Conversely, and necessarily, Congress has no 
power to lay and collect taxes, nor to expend 
the money resulting, for any purpose except 
those expressly stated in the Constitution, to 
wit, paying debts, providing for common defense, 
and for general welfare. 

B. The Purposes must be Public Purposes. 

The three general purposes for which Congress 
has constitutional power to grant public moneys, 
are public purposes, and they are the only law¬ 
ful purposes for which money grants may legally 
be made by Congress. Private uses are not per¬ 
mitted and are forbidden by the Constitution. 
These principles are established by numberless 
cases: 


“The theory of our Governments, State and 
National, is opposed to the deposit of un¬ 
limited power anywhere. The executive, the 
legislative and the judicial branches of these 
governments are all of limited and defined 
powers. * * * 

“We have established beyond cavil that 
there can be no lawful tax which is not laid 
for a public purpose. * * * 

“To lay, with one hand, the power of the 
Government on the property of the citizen, 
and with the other to bestow it upon favored 
individuals, is none the less a robbery be¬ 
cause it is done under the forms of law and 
is called taxation. This is not legislation. 
It is a decree under legislative forms.” 

Loan Ass f n vs. Topeka , 87 U. S. 655; 

Jones vs. Portland, 245 U. S. 217, 221. 
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Constitution, Art. I, Sec. 8, Clause 1. 

Whatever grammatical construction may be 
given to these words in the form used—whether 
the collection of money by taxation be construed 
in connection with objects for which it may be 
used, i.e., by interpreting into the text the words 
‘•for the purposes of’’ paying debts, etc., or 
whether the clause be construed as granting two 
separate powers, one to “lay and collect taxes,” 
etc., and another “to pay the debts,” etc., of the 
United States, it is inevitable that Congress 
only has power, with respect of the use to which 
moneys so raised may be applied, for the three 
purposes expressed: 1. To pay the debts ; 2, 
to PROVIDE FOR THE COMMON DEFENSE, and, 3, to 
provide for the general welfare —of the United 
States. In either and both interpretations, the 
power of Congress is expressly limited to the 
uses and objects stated in the Constitution. Some 
very brief excerpts from random decisions will 
make this principle clear: 

“The taxing power conferred by the Con¬ 
stitution knows no limit, except those ex¬ 
pressly stated in that instrument.” 

McCray vs. U. S ., 195 U. S. 59. 

“Such a power exists in the United States 
by virtue of an express grant for the pur¬ 
pose, among other things, of paying the 
debts and providing for the common defense 
and general welfare.” 

Ward vs. Maryland , 12 Wall. 428. 

“Congress undoubtedly may levy and col¬ 
lect taxes (etc.) for the purposes described 
in the Constitution.” 
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“The legislature has no constitutional 
right to lav a tax in order to raise funds 
for a mere private purpose. * * * Tax¬ 
ation is a mode of raising money for puMic 
purposes. When it is prostituted to objects 
in no way connected with the public welfare 
or interest, it ceases to be taxation and be¬ 
comes plunder. Transferring money from its 
owners to the possession of those who have 
no title to it, though it be done under the 
name and form of a tax, is unconstitutional 
for all the reasons which forbid the legisla¬ 
ture to usurp any other power not granted 
to them.” 

Sharpies# vs. Mayor, etc., 21 Pa. St. 147, 
168; 

Tyson vs. School Pirent^y, 51 Pa. St. 
923; 

Peop/e vs. Westchester Nat. Bank, 231 
N. Y. 465. 

f 

C. The “Bonus” is a Private Illegal Gra¬ 
tuity. 

Condemned by the stinging epithets of “Rob¬ 
bery,” “Plunder” and “Unconstitutional,” ap¬ 
plied by the highest of the Courts to the “forms of 
law” which convert the public moneys to private 
uses, the so-called “Adjusted Compensation Act” 
comes before the bar of Justice to be weighed and 
to be found wanting. 

This self-same Act is further branded by the 
denunciation of the President of the United States 
in his Veto message as without a vestige of right 
or justice, and as no legal or moral obligation 
of the United States. The President is a “co¬ 
ordinate department” of the Government in 


34 


making of laws; his calm and unbiased opinion 
of this Act is certainly more cogent and per¬ 
suasive than the interested actions of members of 
Congress influenced in passing the Act, by political 
consideraton and electoral pledges. 

Congress has expressly labelled this Act, and 
declared it to be an “Adjusted Compensation” 
measure—attempting thus to create and recog¬ 
nize a “debt of the United States” to the ex¬ 
tent of billions of dollars of public moneys. The 
Act must stand or fall, therefore, by the avowed 
character given to it by its creators. If the 
enormous liabilities of the Treasury created by 
this Act, be in fact and in law, a “debt of the 
United States,” then Congress has the constitu- 
tional power to “pay” such debt. Notoriously, 
this dubbing it a measure of PAYMENT of “ad¬ 
justed compensation,” and giving it a semblance 
of discharge of legal in-DEBT-edness, was for the 
purpose of bringing these huge disbursements 
within the constitutional powers of Congress to 
“pay the debts” of the United States. 

But, there is no such debt —there is nor was 
any compensation due to the ex-service men of 
the Army and Navy subject to or capable of 
being “adjusted.” This proposition is sufficiently 
set forth in the Bill of Complaint filed in this 
action, and need not be here repeated. The 
Acts of Congress providing for the pay and com¬ 
pensation of the military and naval forces of the 
United States in the late War, are set out in the 
Bill: the Court will take judicial notice of these 
public laws. It is not true in fact, nor is there 
the slightest pretense, that the United States de- 
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faulted in the full payment of its contractual obli¬ 
gations to its forces; they were paid in full for 
their services before their discharge from the 
service. There was, therefore, nothing due 
them : no debt of the United States remained 
owing them. 

After five years of begging, and hounding Con¬ 
gress, and powerful lobbying, a complaisant ma¬ 
jority of the Congress, over the solemn and sting¬ 
ing rebukes and Veto of the President, pretended, 
by this act, to create and recognize a “debt” 
to a favored fraction of these fully paid and 
discharged persons formerly in its service. But 
“ex nihil, nihil fit”— a “debt” cannot be con¬ 
jured out of nothing—“compensation” cannot be 
“adjusted” after it has been full paid, discharged 
and satisfied, according to the laws under which it 
was contracted and due and paid in full. 

Such attempted legislative legerdemain—which, 
though “adroit,” is as sham and vain as any con¬ 
jurer^ stage trick—has been denounced and 
scored in fitting terms by the Courts in the few 
instances where it has come for condemnation 
before a judicial tribunal. 

A local “Bounty Act” was declared invalid 
and unconstitutional by the Supreme Court of 
Pennsylvania in striking terms: 

“Such an enactment would not be legis¬ 
lation at all. * * * It would much more 
resemble an imperial rescript than legisla¬ 
tion : 

“First, in declaring an obligation w h e re 

NONE WAS CREATED OR PREVIOUSLY EXISTED; 

and next, 

“By directing the money or property of the 


people to be sequestered to make tlie pay¬ 
ment. 

“The Legislature can exercise no such 

DESPOTIC FUNCTIONS/’ 

Tyson vs. School Directors, 51 Pa. St. 

923. 

The State of New York, in 1920, undertook to 
declare a “Points” for the former service-men 
of that State, and authorized creating bonds in 
the total of $45,000,000 to raise the money to 
“pay” its obligation to them. The Court of 
Appeals of New York, than which no higher 
Court exists in the Nation besides the Supreme 
Court of the United States, declared the Act un¬ 
constitutional in memorable language: 

“At the basis of our ideas as to the re¬ 
lation of the citizen to the State is one out¬ 
standing principle of taxation. Whether or 
not the legislature be curbed by any consti¬ 
tutional formula, no tax may re imposed 

EXCEPT IT BE FOR A PUBLIC PURPOSE. * * * 

“Put THE PROHIBITION OF THE CONSTITUTION 
MAY NOT BE EVADED BY THE ASSERTION THAT 
SUCH AN OBLIGATION EXISTS, WHEN IN FACT 

it does not exist. Abritrarv action cannot 
convert a wrong into a right. 

“Such we believe is the situation here. The 
State proposes to give its credit to the 
soldiers and sailors, not to satisfy any obli¬ 
gation THAT IT OWES THEM. BUT AS A GRA¬ 
TUITY.” 

People vs. 'Westchester Co. Nat. Bank , 
231 N. Y. 465. 

Exactly what the highest Courts of Pennsvl- 
vania and New York have denounced as void 
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shams in the two above cases, that the Congress 
of the United States has pretended to do by the 
so-called “ Ad justed Compensation Act’’—namely, 
seeks by “arbitrary action to convert a wrong into 
a right” by the expedient of the “assertion that 

AN OBLIGATION EXISTS WHEN IN FACT IT DOES NOT 

exist.” And the Congress is bound by its own 
avowed purpose and declared intent—and the 
Courts are only held to regard and (if legal) 
give effect to the expressed intent of Congress. 
This is the cardinal rule of interpretation of 
statutes, and is declared by the Supreme Court 
of the United States in a “Prize” suit by no less 
a personage than the late Admiral Dewey, Hero 
of Manila Bay: 

“Of course, our duty is to give effect to the 
will of Congress touching this matter. 

“But we MUST ASCERTAIN THAT WILL FROM 

the words Congress has chosen to employ, 
interpreting such words according to their or¬ 
dinary meaning, as well as in the light of 
all the circumstances that may fairly be re¬ 
garded as having been within the knowledge 
of the legislative branch of the Government 
at the time it acted on the subject.” 

Dewey vs. U. 8., 178 U. S. 510, 520. 

Congress having in its wisdom chosen to de¬ 
clare this non-existent obligation for non-due 
“compensation” a debt of the United States 
for “adjusted compensation”—the single and 
simple answer is: There is no such debt dub 
and Congress has no power to “pay” it. 



1). Pensions, Bounties, Prize-Money, etc. 

If it is anything at all, this Act of Congress is 
to pay the debts of the United States for “ad¬ 
justed compensation" pretended to be due and 
owing to certain persons. Both Congress and 
the beneficiaries of the “adjusted compensation” 
publicly disclaim that the immense amounts of 

money to be distributed are in any sense of the 
«. •/ 

nature of “pensions," “bounties” or “gratuities" 
-but “adjusted” overdue pay. 

The Supreme Court of the United States recog¬ 
nizes the clear and valid distinction and difference 
between these several forms of use of public 
moneys—the case notes some other very important 
and pertinent distinctions, which will be noticed 
again: 

“Land or money, other than current 
salary or pay, granted by the Government 
to a person entering the military or naval 
sendees of the country, has always been 
called a bounty; and while it is by no means 
a gratuity, because the promise to grant 
IT IS one of the considerations for which 

THE SOLDIER OR SAILOR ENTERS THE SERVICE. 

“Yet it is CLEARLY DISTINGUISHABLE FROM 

salary or pay measured by the time of ser¬ 
vice.” 

“5% Coses” 110 U. S. 471. 

Therefore, the declared theory of “pay” by 
means of “adjusted (and ex post facto ) com¬ 
pensation” —therefore a debt— is an entirely dif- 

«/ 

ferent thing from a “gratuity”; paying a debt is 
never a gratuitous giving away of money, and 
cannot be. 
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And the Court points out another very signal 
distinction—one which is lost sight of too often 
in discussions of this character, to wit—a 
'“bounty” 

“is bv no means a gratuity—because the 

«y 

promise to grant it is one of the considera¬ 
tions FOR WHICH THE SOLDIER OR SAILOR EN¬ 
TERS THE SERVICE.” 

The “bounty” therefore, is simply a different 
form of Pay or Compensation, other than the 
regular monthly rate; it is as much an obliga¬ 
tion, a debt of the Government to the soldier as 
is the monthly rate of pay; for the “military 
warrants or orligations calling for a specific 
quantity of land, issued to the soldiers who had 
enlisted and served in the different wars of the 
country” were invariably created and issued— 

“Under statutes enacted in advance of 

THEIR ENLISTMENT, AND AS A COMPENSATION 
FOR THEIR SERVICES.” 

“5% Cases,” supra. 

Again the Supreme Court, in the same case: 

“But the promise of the United States is 

MADE TO THE SOLDIER AT THE TIME OF HIS EN¬ 
TERING the service, and the grant, in exe¬ 
cution of that promise, is made when the 
warrant is issued to him, and in considera¬ 
tion OF SERVICES ALREADY PERFORMED.” 

Military land warrant bounties were therefore 
never gratuities, because provided for in stat¬ 
utes existing at the time of enlistment and as 
part of the consideration and compensation for 
service. Other form of “bounty” in the past 
has been a “lump sum” paid to the soldier as 


additional “inducement" for him to enlist and 
was thus a form of pay or compensation, due in 
advance and by statutes enacted in advance, and 
was not therefore a gratuity. 

But if not so promised in advance and as part 
of the pay or compensation for service, they 
would necessarily be gratuity, and therefore of 
clearly illegal character. 

So it is asserted, as declared by the Supreme 
Court, that no gratuity by way of “bounty” has 
ever been authorized or paid by the United States. 

And the “Selective Service Act 1 ’ of 1917 ex¬ 
pressly declared that no bounty should be paid 
to those entering the service under that Act. 

Two other forms of service payments by the 
Government to soldiers and sailors have been 
recognized and made in the previous history of 
the wars of the country: prize money and pensions. 
A few words as to these. 

Prize Money has been paid to American 
sailors who have defeated superior forces of enemy 
ships. But all such payments, like the “bounties,” 
have always been made under statutes existing 
previously to the naval actions—and were thus 
“by no means gratuities,” just as in the case 
of bounties. Prize money was abolished by Con¬ 
gress about the time of the Spanish-American 
War. 

Pensions are the other form of service pay¬ 
ments to which appeal is made as affording an 
analogy and justification of power for the pre¬ 
tended “adjusted compensation” here under con- 
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si deration. But there are two sufficient—if not 
generally obvious—answers in denial of this 
claim of analogy and precedent. First, until, I 
think the year 1907, no pension was ever granted 

9 

except “Invalid Pensions” —pensions for wounds 
and disease or death suffered in the active ser¬ 
vice of the country. Second, the constitutional 
validity of pension legislation has never been 
challenged in the Courts—so far as I have been 
able to ascertain; nor, with respect to “invalid 
pensions,” could or should it be challenged or 
such challenge sustained; they are sacred obliga¬ 
tions of the Government to those meeting death 
or disability in its service. And while I think 
never contested, the Courts have assumed the 
validity of such “invalid pension” legislation, to 
cite but 

Walton vs. Cotton (1857) 19 How. 355; 

U. S. vs. Hall (1879) 98 U. S. 343. 

In 1907, as I think is correct, Congress for 
the first time went to the extreme of questionable 
power in granting “service pensions”—to sur¬ 
vivors of the Civil War, nearly 50 years after 
that conflict, and mostly to old and decrepit 
veterans who saved the Union, the most glorious 
heritage of Time. No constitutional attack was 
ever made on that extreme stretch of legislative 
power: and safely can it be said, such legisla¬ 
tion, whether constitutional or unconstitutional, 
works no estoppel to attack the vicious gratuity 
of this “Adjusted Compensation Act” to able- 
bodied and well-to-do young men of the present 
time, able to work and earn their livelihood. 



The purpose of this review is to show, that 
there is xo precedent for such an Act of legis¬ 
lative (JUATriTY of public moneys; and no judicial 
authority of Federal Courts sanctioning a 
’gratuity, a bald gift of public money, as being 
a constitutional exercise of the powers of Con¬ 
gress under the clause to raise and expend 
moneys. 


E. The “Sugar Bounty’’ Cases. 

The nearest approximation ever made in the 
history of the vagaries of Congress, to giving 
away the public moneys—previously to this “Ad¬ 
justed Compensation Act"—was by the Acts of 
Congress of 1890 and 1895, providing a so-called 
“bounty" to certain producers and manufactur¬ 
ers of Sugar. This Act was sought to be sup¬ 
ported under that “glittering generality” clause 
of Section 8 of Article I “to provide for the 
general welfare of the United States” on the 
theory that to promote an important industry 
like sugar-raising in this country would be to 
“provide for the general welfare” of the people of 
the country. 

But such a storm of protest and objection 
met this enactment that it was shortlv thereafter 
repealed. In the meanwhile, certain producers 
and manufacturers of sugar, in reliance on the 
terms and promised bounties of the Act of 1890, 
had expended moneys under its terms and condi¬ 
tions, and by the repeal of the Act were left in 
large financial loss. Congress was prevailed 
upon, in 1895, to enact an Act to reimburse all 
such persons by paying to them the bounties pro¬ 
vided in the original Act. These provisions in 
regard to “Sugar Bounty" were contained in the 
general Customs Tariff Act of 1890. 
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Several suits, founded on various circumstances, 
came before the Supreme Court, involving this 
“Sugar Bounty” and its validity under the Consti¬ 
tution. These suits will be briefly reviewed, to 
show the action of the Court on this question— 
and to point out that the constitutionality of the 
“Bounty” was very gravely doubted, and was not 
adjudicated in its original phases. 

1. Field vs. Clark , 143 U. S. 649 (1891). In 
this case Marshall Field attacked the validity of 
the entire Tariff Act of 1890 on the ground that the 
“Sugar Bounty” provisions were unconstitution¬ 
al and vitiated the entire Act. The Supreme 
Court thus disposed of the case: 

“Appellants contend that the Congress has 
no power to appropriate money from the 
Treasury for the payment of these bounties, 
and that the provisions for them have such 
a connection with the (Tariff) system estab¬ 
lished by the Act of 1890 that the entire 
Act must be held inoperative and void. 

“The question of Constitutional power 
thus raised depends principally, if not alto¬ 
gether, upon the scope and effect of that 
clause of the Constitution giving Congress 
the power to lay and collect taxes, (etc.), to 
pay the debts and provide for the common 
defense and general welfare of the United 
States. (Const. Art. I, Sec. 8). 

“It would be difficult to suggest a ques¬ 
tion of larger importance, or one whose 

DECISION WOULD BE MORE FAR-REACHING.** 

“Even if the position of the appellants with 
respect to the power of Congress to pay 
these Bounties were sustained, it is clear 
that the parts of the Act in which they are 
interested, namely, those laying duties upon 
articles imported, would remain in force.” 

The constitutional question was therefore not 
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decided in t lie cited case; but the hint of the 
Court was against validity. 

2. U 8. vs. Realty Vo. 102 U. S. 427. Under 
the Act of 1895, certain sugar producers who in 
reliance on the Act of 1890 had produced the 

sugar, demanded their bounty-money; this was 
refused by the Treasury officials, and they brought 
mandamus to compel payment. The U. S. Su¬ 
preme Court said: 

“The question whether the bounty provi¬ 
sions of the Act of 1890 were constitutional, 
was raised in the case of Field v. Clark, 143 
U. S. 649. * * * 

“The Court declined to decide the question 
as to the constitutionality of these provi¬ 
sions, because, as the Court held, the rest of 
the Act would be valid even if the bounty 
provision were void. 

“The question has been again presented 
to us in this case. * * * The question is 

one of the very gravest importance. It * 
should not be decided without very mature 
investigation and deliberation, and only when 
absolutely necessary to the determination of 
the rights of the parties.” 

For reasons then stated—and repeated in sub¬ 
stance in the case to be cited, the Court again 
declined to decide the constitutional question, 
and sustained the 1895 Act on other grounds. 

3. Allen vs. Smith , 173 U. S. 389. This was a 
suit between heirs and executor over the disposi¬ 
tion of proceeds of a Sugar Bounty payment. 
The Supreme Court, passing upon the question 
as to the nature of the “Sugar Bounty”, said: 

“Such Act (Sugar Bounty Act of 1895) 
was passed, as was held bv this Court in U. 
S. v. Realty Co., 163 U. S. 427, in recogni¬ 
tion of a MORAL OBLIGATION to those whj 
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had put in their crops in the previous year 
UPON THE FAITH OF THE BOUNTY LAW then 
in existence. 

“It was not so much a gift by the Gov¬ 
ernment as a REWARD PAID IN CONSIDERATION 
of expenses incurred upon the faith of the 
Government’s promise to pay a bounty to 

the manufacturers and producers of sugar. 

* * # 

“This (argument) dissassociates the bounty 
altogether from the motive which actuated 
Congress in granting it and turns it into a 
mere donation of so much money, WHICH 
IT CANNOT BE ASSUMED TO HAVE MADE, EVEN 
IF IT HAD THE POWER. 

‘Bounties granted by a Government are 

NEVER PURE DONATIONS, BUT ARE ALLOWED 
EITHER IN CONSIDERATION OF SERVICES REN¬ 
DERED OR TO BE RENDERED, OBJECTS OF PUBLIC 
INTERESTS TO BE OBTAINED, PRODUCTION OR 
MANUFACTURE TO BE STIMULATED, Or MORAL 
OBLIGATIONS TO BE RECOGNIZED. 

“To GRANT A BOUNTY IRRESPECTIVE ALTO¬ 
GETHER OF THESE CONSIDERATIONS WOULD BE 
AN ACT OF PURE AGRARIANISM.” (Op. p .402). 

None of these considerations enters into this 
gratuitous gift of the public moneys to these 
private beneficiaries. By every token of reason 
and of constitutional principle, as affirmed in the 
“Sugar Bounty Cases” just quoted, this pre¬ 
tended “adjustment” of “compensation” which 
was not due or open to any “adjustment” is a 
bald gratuity, an unwarranted gift of public 
money, and contrary to the express terms and im¬ 
plied prohibition of the Constitution. 

As admirably said by the Supreme Court in 
the Dewey case, words well applicable to the case 
of the American soldiers and sailors in the 
World War: 


“In our examination of this case we have 
not forgotten the skill and heroism displayed 
by the distinguished commander of our fleet 
in the battle of Manila, as well as by the 
officers and sailors acting under his orders. 

“All genuine Americans recall with delight 
and pride the marvelous achievements of 
our navy in that memorable engagement. 

“But this Court cannot allow considera¬ 
tions of that character to control its determi¬ 
nation OF A JUDICIAL QUESTION, NOR INDUCE 
IT TO DEPART FROM THE ESTABLISHED RULES 
FOR THE INTERPRETATION OF STATUTES.” (Op. 

p. 520-521.) 

Irrespective of the past Acts of Congress, or 
the powers of Congress, granting bounties, pen¬ 
sions and prize moneys, there is no case or in¬ 
stance in the history of this Government where 
the Congress has presumed—as in this “Adjusted 
Compensation Act”—to give away the public 
moneys of the United States as a pure and simple 
gratuity to a class of persons having no legal, 
equitable or moral or ethical claim or right to 
it. 


(See Work vs. U. [U. S. Supreme 
Court] decided March 2, 1925). 

The “grave and far-reaching” question here 
squarely raised must be decided —that Congress 
constitutionally has or has not the power to thus 
vote away the public money in gratuities. 

This present Act of May 19th is but an “open¬ 
ing wedge”—is but the first of an endless series 
of demands on Congress. If the “compensation” 
of the service men of 1917-1918 was not satisfied 
in 1917-1918—but is open to “adjustment” in 1924, 


\ 
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this 1924 “adjustment” will not satisfy the “com- 
pensation”-hunger of the heroes who for five 
years have clamored for it; for the present pit¬ 
tance of $50 and a paltry 20-year dab of death- 
insurance will but whet the appetite of those who 
get this meagre taste of public dole—and the 
appetite will but “grow by what it feeds upon.” 

The issue is thus fairly presented, and should 
be decided in favor of the Constitution, the Treas¬ 
ury, and all the People. 

Respectfully submitted, 

Joseph Wheless, 
Appellant, 
Attorney pro se. 
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BRIEF FOR APPELLEES 

I 

Appellant has no such interest in the subject matter of 
this controversy as will entitle him to maintain this 
action 

Appellant bases his contention that he lias the 
light to raise the question presented in this appeal 
upon dictum of the Supreme Court in the case of 
Fairchild v. Hughes (258 U. S. 126), as follows: 

Plaintiff has only the right possessed by 
every citizen to require that the Government 
be administered according to law and that the 
public moneys be not wasted. 

It is clear from a reading of the opinion in that 
case, and the authorities therein cited, that the 
Supreme Court was referring only to an indefinite 
right shared in common with all citizens generally, 
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and not to some right peculiar to the appellant, 
which would entitle him to maintain this action. 
If any doubt exists as to the meaning of the lan¬ 
guage there used, it is completely dispelled by the 
decision in Massachusetts v. Mellon and Frothing- 
ham v. Mellon (262 U. S. 447, 486), where the Court 
said: 

Second. The attack upon the statute in 
the Frothingham case is generally the 
same, but this plaintiff alleges in addition 
that she is a taxpayer of the United States; 
and her contention, though not clear, seems 
to be that the effect of the appropriations 
complained of will be to increase the burden 
of future taxation and thereby take her 
property without due process of law. The 
right of a taxpayer to enjoin the execution 
of a Federal appropriation act on the 
ground that it is invalid and will result in 
taxation for illegal purposes has never been 
passed upon by this Court. In cases where 
it was presented, the question has either 
been allowed to pass sub silentio or the de¬ 
termination of it expressly withheld. Mil- 
land v. Roberts, 202 U. S. 429, 438; Wilson 
v. Shaw, 204 U. S. 24, 31; Bradfield v. Rob¬ 
erts, 175 U. S. 291, 295. The case last cited 
came here from the Court of Appeals of the 
District of Columbia, and that court sus¬ 
tained the right of the plaintiff to sue by 
treating the case as one directed against the 
District of Columbia, and therefore subject 
to the rule frequently stated by this Court, 
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that resident taxpayers may sue to enjoin 
an illegal use of the moneys of a municipal 
corporation. Roberts v. Bradfield, 12 App. 
D. C. 453, 459^160. The interest of a tax¬ 
payer of a municipality in the application 
of its moneys is direct and immediate and 
the remedy by injunction to prevent their 
misuse is not inappropriate. It is upheld 
by a large number of State cases and is the 
rule of this Court. Crampton v. Zabriskie, 
101 U. S. 601, 609. Nevertheless, there are 
decisions to the contrary. See, for example, 
Miller v. Grandy, 13 Mich. 540, 550. The 
reasons which support the extension of the 
equitable remedy to a single taxpayer in 
such cases are based upon the peculiar rela¬ 
tion of the corporate taxpayer to the corpo¬ 
ration, which is not without some resem¬ 
blance to that subsisting between stock¬ 
holder and private corporation. IV Dillon 
Municipal Corporations, 5th ed., If1580, 
et seq. But the relation of a taxpayer of the 
United States to the Federal Government is 
verv different. His interest in the monevs 

«/ •f 

of the Treasury—partly realized from tax¬ 
ation and partly from other sources—is 
shared with millions of others; is compara¬ 
tively minute and indeterminable; and the 
effect upon future taxation, of any payment 
out of the funds so remote, fluctuating, and 
uncertain, that no basis is afforded for an 
appeal to the preventive powers of a court 
of equity. 

The administration of any statute likely 
to produce additional taxation to be imposed 
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upon a vast number of taxpayers, the ex¬ 
tent of whose several liability is indefinite 
and constantly changing, is essentially a 
matter of public and not of individual con¬ 
cern. If one taxpayer may champion and 
litigate such a cause, then every other tax¬ 
payer may do the same, not only in respect 
of the statute here under review, but also 
in respect of every other appropriation act 
and statute whose administration requires 
the outlay of public money, and whose valid¬ 
ity may be questioned. The bare sugges¬ 
tion of such a result, with its attendant in¬ 
conveniences, goes far to sustain the con¬ 
clusion which we have reached that a suit 
of this character can not be maintained. It 
is of much significance that no precedent 
sustaining the right to maintain suits like 
this has been called to our attention, al¬ 
though since the formation of the govern¬ 
ment, as an examination of the acts of Con¬ 
gress will disclose, a large number of stat¬ 
utes appropriating or involving the expend¬ 
iture of moneys for nonfederal purposes 
have been enacted and carried into effect. 

The functions of government under our 
system are apportioned. To the legislative 
department had been committed the duty of 
making laws; to the executive the duty of 
executing them; and to the judiciary the 
duty of interpreting and applying them in 
cases properly brought before the courts. 
The general rule is that neither department 
may invade the province of the other and 
neither may control, direct, or restrain the 
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action of the other. We are not now speak¬ 
ing of the merely ministerial duties of offi¬ 
cials. Gaines v. Thompson, 7 Wall. 347. 
We have no power per se to review and 
annul acts of Congress on the ground that 
they are unconstitutional. That question 
may be considered only when the justifica¬ 
tion for some direct injury suffered or 
threatened, presenting a justiciable issue, is 
made to rest upon such an act. Then the 
power exercised is that of ascertaining and 
declaring the law applicable to the contro¬ 
versy. It amounts to little more than the 
negative power to disregard an unconstitu¬ 
tional enactment, which otherwise would 
stand in the way of the enforcement of a 
legal right. The party who invokes the 
power must be able to show not only that the 
statute is invalid but that he has sustained 
or is immediately in danger of sustaining 
some direct injury as the result of its en¬ 
forcement, and not merely that he suffers 
in some indefinite way in common with 
people generally. If a case for preventive 
relief be presented the court enjoins, in 
effect, not the execution of the statute but 
the acts of the official, the statute notwith¬ 
standing. Here the parties plaintiff have no 
such case. Looking through forms of 
words to the substance of their complaint, it 
is merely that officials of the executive de¬ 
partment of the government are executing 
and will execute an act of Congress asserted 
to be unconstitutional; and this we are asked 
to prevent. To do so would be not to decide 
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a judicial controversy, but to assume a posi¬ 
tion of authority over the governmental acts 
of another and coequal department, an au¬ 
thority which plainly we do not possess. 

No distinction exists between the Frothingham 
case and the case at bar, such as is urged by the ap¬ 
pellant, that Mrs. Frothingham based her right to 
maintain the action upon the allegation that she 
was a taxpayer of the United States, whereas ap¬ 
pellant bases his claim upon the fact that he is a 
citizen of the United States, for Mrs. Frothingham 
in her bill of complaint alleged not only that she 
was a taxpayer, but that she was a citizen of the 
United States and a citizen of the State of Massa¬ 
chusetts. Nor is the position of the appellant im¬ 
proved by the allegation that during the World 
War he was a Major in the Army, and therefore 
is a member of a class discriminated against, since 
the benefits of the Bonus Act are not extended to 
those above the rank of Captain. Even under the 
Fourteenth Amendment to the Constitution, upon 
which appellant relies, but which, of course, is not 
a limitation upon the powers of Congress ( Wight v. 
Davidson, 181 IT. S. 371), it must appear that there 
was no fair reason for the discrimination alleged. 
Here it is apparent that Congress determined that 
those holding rank above that of Captain were suf¬ 
ficiently paid for their services and therefore are 
not entitled to adjustment of compensation. 

But even if Congress was wrong and those above 
the rank of Captain are entitled equally with those 


of that rank and below to an adjustment of compen¬ 
sation, appellant can have no ground for complaint. 
There is no provision in the Federal Constitution 
preventing Congress from enacting class legisla¬ 
tion, unless such legislation amounts to a taking of 
life, liberty, or property without due process of law. 
The Bonus Act takes nothing from appellant. Tt 
merely grants a pension, bounty, or gratuity to 
those whom Congress deemed entitled thereto. Ap¬ 
pellant has no legal right to insist that his compen¬ 
sation be adjusted, but even if lie had, this would 
give him no standing in court to strike down an Act 
of Congress adjusting the compensation of others. 

Pensions are the bounty of the Govern¬ 
ment, which Congress has the right to give, 
withhold, distribute, or recall at its discre¬ 
tion. (United States v. Teller , 107 U. S. 61.) 

IT 

The bonus act is a valid and constitutional exercise of 

the powers of Congress 

Section 8, Article I, of the Constitution of the 
United States grants to Congress the “ power to lay 
and collect taxes, duties, imposts and excises, to pay 
the debts, and provide for the common defense and 
general welfare of the United States * * 

It may be conceded that the United States was 
under no legal obligation to adjust the compensa¬ 
tion of soldiers serving in the World War. . But if 
Congress determined that the compensation paid 
soldiers, who risked, or were ready to risk, their 
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lives for their country, when considered in the light 
of the wages paid those who stayed at home in 
safety, was insufficient, this created a moral obli¬ 
gation of the United States, which Congress had as 
much power to pay as the legal obligations of the 
United States. 

The case of l T nited States v. Realty Co., 163 IT. S. 
427, is decisive of this question. By the Tariff Act 
of 1890, Congress provided for the payment of 
bounties to sugar producers. In 1894 Congress re¬ 
pealed this provision and made it unlawful to pay 
any such bounty. The following year another 
statute was passed providing for the payment of 
bounties accrued under the first law prior to the 
passage of the second. The Government refused to 
pay such bounties, and suit was brought against it 
under the Tucker Act. It was “ argued by counsel 
for the Government that Congress had no valid 
power to recognize these claims against the United 
States made by the sugar manufacturers, because 
the provision in regard to the payment of bounties 
contained in the Act of 1890 is unconstitutional; 
* * * that if the Act be unconstitutional the 

law imputes to these parties at all times a knowl¬ 
edge of its invalidity * * * and, therefore, no 

equities can arise in their favor because of any acts 
done by them upon the faith of the Act, which they 
were bound to know was wholly void/’ and “ that 
it does not appear from the terms of the Act of 
appropriation that the parties for whose benefit it 
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is made had commenced the business of sugar manu¬ 
facturing or enlarged their previous manufacture 
of sugar bv reason of the bounties provided under 
the Act of 1890.” But the court swept aside these 
contentions, saying: 

There was enough in the case as presented 
to Congress upon which to base the asser¬ 
tion that there was a moral and honor¬ 
able claim upon the public treasury which 
that body had the constitutional right to 
recognize and pay. 

The Court further said (pp. 440-441) : 

Under the provisions of the Constitution 
(Article I, Section 8), Congress has power 
to lay and collect taxes, etc., “ to pay the 
debts ” of the United States. Having 
power to raise money for that purpose, it, 
of course, follows that it has power when 
the money is raised to appropriate it to the 
same object. What are the debts of the 
United States within the meaning of this 
constitutional provision ? It is conceded 
and, indeed, it can not be questioned that the 
debts are not limited to those which are evi¬ 
denced by some written obligation or to 
those which are otherwise of a strictly legal 
character. The term “ debts ” includes 
those debts or claims which rest upon a 
merely equitable or; honorary obligation and 
which would not be recoverable in a court 
of law if existing against an individual. 
The nation, speaking broadly, owes a 
“ debt ” to an individual when his claim 
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grow out of general principles of right and 
justice; when, in other words, it is based 
upon considerations of a moral or merely 
honorary nature, such as are binding on the 
conscience or the honor of an individual, al¬ 
though the debt could obtain no recognition 
in a court of law. The power of Congress 
extends at least as far as the recognition 
and payment of claims against the govern¬ 
ment which are thus founded. * * * 

In regard to the question whether the facts 
existing in any given case bring it within the 
description of that class of claims which 
Congress can and ought to recognize as 
founded upon equitable and moral considera¬ 
tions and grounded upon principles of right 
and justice, we think that generally such 
question must in its nature be one for Con¬ 
gress to decide for itself. Its decision rec¬ 
ognizing such a claim and appropriating 
money for its payment can rarely, if ever, be 
the subject of review by the judicial branch 
of the government. Upon the general prin¬ 
ciple, therefore, that the government of the 
United States, through Congress, has the 
right to pay the debts of the United States, 
and that the claims in these cases are of a 
nature which that body might rightfully de¬ 
cide to constitute a debt payable by the 
United States upon considerations of justice 
and honor, we think the act of Congress mak¬ 
ing appropriations for the payment of such 
claims was valid without reference to the 
question of the validity or invalidity of the 
original act providing for the payment of 
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bounties to manufacturers of sugar, as con¬ 
tained in the Tariff Act of 1890 * * *. 

If the claim of a sugar manufacturer for a bounty 
under a statute, conceded, for the purpose of the de¬ 
cision, to be unconstitutional, was a claim growing 
“ out of general principles of right and justice,” 
how much stronger is the claim for adjusted com¬ 
pensation of a soldier who was willing to give his 
life for his country. 

"While the Supreme Court has never passed di¬ 
rectly upon the question whether Congress has the 
power to appropriate money for the payment of 
pensions or bounties to soldiers, it said, in the case 
of United States v. Hall, 98 U. S. 343, 346: 

Power to grant pensions is not contro¬ 
verted, nor can it well be, as it was exercised 
by the States and by the Continental Con¬ 
gress during the war of the Revolution; and 
the exercise of the power is coeval with the 
organization of the government under the 
present Constitution, and has been continued 
without interruption or question to the pres¬ 
ent time. 

Appellant relies upon two cases, Tyson v. School 
Directors, 51 Pa. St. 9, and People v. Westchester 
County National Bank, 231 N. Y. 465, as authority 
for his contention that a soldier bonus statute is 
not an appropriation to pay a moral obligation. 

The first case is not in point. There the question 
involved, as stated by the court, was “ whether the 
school directors of Halifax township are authorized 
by a special act of the 25th of August, 1864, to levy 
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and collect a tax to repay money borrowed to reim¬ 
burse the 4 Bounty Association of Halifax Town- 
ship ’ for money expended by it to procure volun¬ 
teers to fill the quota of the township under the call 
of the President therein mentioned for troops 
* * *. The act mentioned 4 authorizes and re¬ 

quires ’ the school directors to borrow money to re¬ 
imburse the 4 Halifax Bounty Association ’ moneys 
advanced to free said township from the draft, 
etc. * * *. The first inquiry therefore is, were 

the moneys paid out by the association, advance¬ 
ments in aid of the township within the meaning of 
the act, or only an appropriation by it of the volun¬ 
tary contributions of its members to relieve them- 
selves.’ 7 The court held that the payments were 
made for the latter purpose, and therefore did not 
come within the terms of the act. It is true the 
court also went further and held that had the act 
been broad enough to cover the case before it, the 
statute would have been violative of the State’s 
constitution. But, of course, no one would contend 
that there is a moral obligation upon a State to 
appropriate money to reimburse one for expendi¬ 
tures made by him for his own benefit. 

The second case is in point and sustains the con¬ 
tentions of the appellees. It involved the validity 
of an act of the legislature of New York authoriz¬ 
ing the payment of a bonus to persons who served 
in the military or naval service of the United States 


during the World War. The Constitution of the 
State of New York contained the provision that 
“the credit of the State shall not in any manner 
be given or loaned to or in aid of any individual’’ 
(Art. 7, Sec. 1), and also the further provision that 
“neither the credit nor the money of the State shall 
be given or loaned to or in aid of * * * any 

private undertaking.” The court, although decid¬ 
ing that these provisions of the State Constitution 
did not prevent “a payment to an individual 
* * * in recognition of a claim, moral or equita¬ 

ble, which he may have against the State,” held the 
Bounty Act to be unconstitutional on the ground 
that it was a mere gift, since the persons to be 

benefited therebv were in the service of the United 

•/ 

States and not in the service of the State. The lan¬ 
guage of the court, pertinent here, is as follows: 

That services rendered the United States 
incidentally benefited every State is no 
foundation for a claim of obligation, how¬ 
ever great the gratitude due. Gratitude 
may impel an individual to reward his bene¬ 
factor. One may do as he will with his own. 
The State of New York may not. Its Con¬ 
stitution forbids * * *. And the Fed¬ 

eral Government recognizes the claim. It 
intends to discharge the obligation as its own. 
As soon as its finances permit payments are 
to be made that it is estimated will amount 
to between $3,000,000,000 and $5,000,000,000. 
This proposition receives popular approval. 


14 


It is not forbidden by our national Constitu¬ 
tion. [Italics supplied.] 

It is respectfully submitted that the decree of the 
lower court dismissing the bill of complaint was 
correct and should be affirmed. 

Peyton Gordon, 

Unitd States Attorney, 
Vernon E. West, 

Assistant United States Attorney, 

Attorneys for Appellees. 
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